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GARNISHMENT OF BENEFITS PAID TO VETER- 
ANS FOR CHILD SUPPORT AND OTHER 
COURT-ORDERED OBLIGATIONS 


WEDNESDAY, AUGUST 6, 1998 


House op Representatives, 
Committee on Veterans’ Affairs, 

Washington, DC. 

The committee met, pvirsuant to notice, at 10:10 a.m., in room 
334, Cannon House Office Building, Hon. Bob Stump (chairman of 
the committee) presiding. 

Present: Representatives Stump, Everett, Quinn, Cooksey, 
Evans, Mascara, Peterson, Rodriguez, Snyder, and Reyes. 

The Chairman (presiding). The meeting will please come to 
order. 

Both conferences are still going, but the ranking member agrees 
that we should probably proceed. We have a very long agenda 
today, so I think we’ll go ahead and start taking our testimony. 

We are here today to gain a better underst anding of the various 
laws which allow veterans’ benefits to be divided or garnished for 
child support and other court-ordered obligations. In our Federal 
system. States have the primary responsibifity to determine spouse 
and child support obligations. 

The failure by one or both parents to provide adequate support 
for their children was dealt with at length when Congress revised 
our nation’s welfare laws 2 years ago. However, Congress has also 
long been concerned about protectmg the payments made to ^s- 
abled veterans from garnishment or other legal claims. The fun- 
damental question before us is, under what circumstances should 
the Federal Government permit the garnishment of disability bene- 
fits or military retired pay in order to satisfy a veteran’s famil y 
obligations? 

We’ll receive testimony today on the circumstances in which gar- 
nishment is allowed and whether changes to the current law would 
make it more equitable. In addition, we welcome witnesses from 
the veterans’ and former military communities, who will share 
their views on how military retired pay and veterans’ benefits are 
handled during a divorce. 

As many of you know, I introduced H.R. 2537, The Uniformed 
Services Former Spouses Equity Act of 1997. This bill does not re- 
peal a judge’s authority to divide military retired pay, but attempts 
to provide greater equity to both parties in divorce proceedings. 

( 1 ) 



2 


We are all aware of inconsistent and apparently unfair decisions 
made by the States’ courts systems affecting a veteran’s obligation 
for alimony and other child support payments. But imi^ormed 
judges or mistaken decisions should not be the basis for legislation. 

I appreciate the time which so many of our witnesses spent in 
assembling information for Congress’ use as it deliberates on this 
important topic. 

I would now yield to Mr. Evans, the ranking member, for 2 my 
statement he would like to make. 

[The prepared statement of Chairman Stump appears on p. 35.] 

Mr. ^ANS. Thank you, Mr. Chairman. I also look forward to the 
testimony to be presented today. I welcome the witnesses who will 
be testifying this morning and I appreciate the contributions each 
of you will make to todays hearing. 

Because of the length and number of witnesses Mr. Chairman, 
111 forego an openit^ statement. 

The Chairman. Th ank you, Mr. Evans. I would remind those 
members present and those witnesses, because of the agenda today, 
we will have to strictly adhere to the 5-minute rule. If you could 
limit your testimony to 5 minutes, your entire statement will be 
made part of the record. 

If the first panel would come up? Mr. Kusiak, and Mr. McKinney, 
and Mr. Willick. Gentlemen, thank you for taking the time to be 
here today. We have no particular order but Mr. Kusiak, I have 
you listed first. So if you would care to start — let me remind those 
that are not familiar that a little green Hght will go on for your 
testimony. When that orange light comes on, you have about 1 
minute to summarize the rest of your statement. If you would 
please, sir? 

STATEMENTS OF PATRICK J. KUSIAK, LEGAL CONSULTANT TO 

THE RETIRED OFFICERS ASSOCIATION; CJL “MACK” MCKIN- 
NEY, LEGISLATIVE COUNSEL, FLEET RESERVE ASSOCIA- 
TION, AND MARSHAL S. WILLICK, ATTORNEY, AMERICAN 

BAR ASSOCIATION 

STATEMENT OF PATRICK J. KUSIAK 

Mr. Kusiak. Yes, sir. Thank you very much. 

The Chairman. You may commence any time you see fit. 

Mr. Kusiak. Theink you, Mr. Chairman and distinguished mem- 
bers of this committee. 

The Chairman. If you could pull the mic just a little closer, 
please sir? 

Mr. Kusiak. Yes, sir. Before I begin. I’d like to indicate that 
other associations have joined The ^tired OfBcers Association in 
my testimony here today and I’d like to submit that list for the 
record. 

The Chairman. Certainly, without objection. 

(See p. 56.) 

Mr. KUSIAK. I’m pleased to be here this morning to provide some 
observations regarding Federal laws related to garnishment of yet- 
ersms’ benefits for child support and court-ordered f^ily obliga- 
tions and the views of The Retired Officers Association on these 
matters. I’m going to try to limit my comments to 5 minutes as you 
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suggested, Mr. Chairman. Simply because there’s a lot of issues 
here, I’m going to try and just sort of highlight the points of my 
statement which has been submitted for the record. 

The Chairman. Thmik you, sir. 

Mr. Kusiak. Generally, with regard to garnishment, there’s no 
question that the Retired Officers Association and others support 
any efforts to strengthen and streamline procedures to collect child 
support. There’s a legal and moral obhgation for every parent to 
support his or her children and efforts to ensure that support is 
provided are — are endorsed. 

We suggest, however, that in the context of spousal support — and 
when I say, “spousal support,” I mean alimony, ahmony imrelated 
to child support — alimony has been an opportunity or has been 
used by a number of State courts to indirectly do what we believe 
FedersJ law prohibits them from doing; in particular, dividing dis- 
ability by providing for payment that is akin to a division of retired 
pay but, in fact, is characterized as alimony. Utilizing those 
strengthened enforcement mechanisms to collect that kind of ali- 
mony is probably not what the Congress intended. Consequently, 
we would suggest that current law should be modified to ehminate 
the mechanism of ahmony as a scheme to — or mechanism to divide 
what cannot be divided as marital property. 

There are other concerns regarding division of disability. State 
courts are really having a — some State courts have a difficiilt time 
grappling with the concept of disability as something different than 
normal retirement and, consequently, there’s been a number of de- 
vices, mechanisms, or legal concepts that State courts use that, in 
effect, divide disability. 

Disability compensation — when I say, “disability,” I’m not talking 
about disability retired pay that is based on years of service. I’m 
talking about disability retired pay that is based on a percentage 
of disability or disability from the Veterans’ Administration, clear 
disability compensation that, in virtually all circumstances, is 
never divided as a marital asset. 'These devices include things such 
as alimony, a concept known as res judicata, which essentially 
says, if we divide it, you didn’t object before, it’s too bad; it’s too 
late to object after the fact. There are other mechanisms as well 
where a member is perceived to have agreed to divide disability. 
All these kinds of devices and techniques should be eliminated to 
prevent the division of disability. 

There are some structural deficiencies, we think, in the Former 
Spouse Protection Act that I’d like to bring to your attention. One 
in particular is the continuation of a spouse’s interest in retired 
pay after remarriage. Fundamentedly, retired pay is really not like 
any other kind of property. It’s not like a house. It’s not like a car 
or a piece of land. It is a Federal entitlement that has unique as- 
pects to it that don’t exist in other context. Consequently, it really 
is not property, and a spouse’s interest in retired pay should be no 
greater than the member’s interest. One way to highlight that is 
to simply say that a continuation of a division of retired pay as 
marital property should end if the spouse remarries. 

Another concern addresses the issue of Survivor Benefit Plan. 
Essentially, survivor benefit premiums are deducted from retired 
pay before it can be divided. This effectively makes the economic 
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burden of SBP paid by the owners of the retirement after it’s been 
divided. As an example, if a member gets 75 percent of disposable 
retired pay and a spouse gets 25 percent, the member pays 75 per- 
cent of SBP and the spouse pays 25 percent. It’s not uncommon for 
State courts around tiie covmtry to require the former spouse to 
pay the full amount of SBP. Yet, when those court orders are sent 
to the finance centers they really can’t comply because the law 
doesn’t authorize them to do so. 

Secondly, Federal law for Federal civilians permits multiple 
beneficiaries of SB — ^well, not SBP, but a survivor annuity. Under 
the military survivor benefits system, there’s only one SBP bene- 
ficiary emd you can’t have multiple beneficiaries. We think that 
should be changed. 

Fimdamentally, the more structural problem is one related to 
how a division of retired pay as marital property must be stated. 
The Federal law says that disability retired— rather, retired pay 
that’s divided as marital property must be stated as an amount 
certain or a percentage. That’s fine if someone continues to serve 
throughout their entire career and gets divorced after that career 
has ended. But if the marriage ends during the course of a career, 
it becomes really problematic to decide what that percentage 
should be. If it’s a percentage based simply on years, that percent- 
age is not going to be accurate enough because it’s going to some- 
how give the former spouse a benefit of subsequently accrued bene- 
fits. That should be changed. In addition, the amount of retired pay 
that’s divided should be limited to amount that’s earned during 
marriage. 

Finafly, there should be an invalidation of any court order that 
orders a member on active duty to make a payment that’s akin to 
dividing retired pay. 

Finally, I think, clearly, we beUeve the Federal law needs to be 
modified to effect a remedy to some of these inequities. 

Thank you for the opportunity to address these questions and I’d 
be pleased to answer any questions. 

[The prepared statement of Mr. Kusiak appears on p. 42.] 

The Chairman. Thanks, sir. Since I failed to properly introduce 
you, Mr. Kusiak represents — he’s legal counsel for the Retired Offi- 
cers Association. 

Next we have Mr. McKinney, who is legislative counsel for the 
Fleet Reserve J^sociation in behalf of the 15 member organizations 
of the Military Coalition. Mr. McKinney? 

STATEMENT OF C.A, “MACK” MCKINNEY 

Mr. McKinney. Thank you, Mr. Chairman and distinguished 
members of the committee. I appreciate this opportunity to discuss 
the Uniformed Services Former Spouses Protection Act. In doing 
so, it is a privilege to represent the member organizations in the 
Military Coalition that are listed on the opening page of my pre- 
pared statement. I might add that the Marine Corps League had 
joined that group. If you will so submit for the record. 

To begin, allow me to assure the committee that itiy prepared 
statement is not in opposition to the garnishment of retired pay for 
child support. In that case, military retirement pay is not consid- 
ered property to be divided at the whim of some State court. 
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And, for the record, I’m personally not opposed to dividing the ac- 
cumulated assets of the parties in a divorce. In this respect, I 
would be willing to share whatever my spouse and I had in tiie 
way of prope^, but not my military retired pay. However, if I vol- 
imtarily provide my former spouse with payments from my military 
retired pay, it womd be my own doing, not as a result of the Fed- 
eral Government giving the State coiirts access to that pay simply 
because some States refuse to amend their own laws to effect the 
proper collection of coiut-ordered obligations. 

Having said this, there’s an old adage used quite often to de- 
scribe the making of a law and sausage. If you like one, don’t 
watch it being made. Never has tins been more descriptive than 
when aimlied to the USFSPA. Here is a law that was molded from 
a mix of complicity, subterfuge, embellishment, subtleties, inequi- 
ties, and half-truths. A witch’s brew to be sure. And my purpose 
today, is to provide the committee with a history leading to the en- 
actment of me USFSPA. 

It began some years before the enactment where stories of mis- 
treated divorcees of Federal employees and military personnel were 
printed in the Congressional Record and fed to focal newspapers 
and other publications. Throughout the text, the word pension was 
used over and over again to describe military retired pay as well 
as Federal retirement benefit. By placing bo& imder one descrip- 
tive term, pensions, it soon led tminformed persons, including 
members of Congress and civilian military officials to believe that 
milita^ retired pay was a pajnnent for services rendered and not 
what it really is, reduced pay ror reduced services. 

As time moved on, a group from the Texas congressional delega- 
tion of that period gave its attention to the effort by a former con- 
gresswoman, Pat Schroeder, and others to produce a law that auto- 
matically required the Federal Government to make payments to 
divorced spouses of Federal employees and military personnel. It 
would be a way to circumvent changing the Texas Constitution in 
order to authorize the garnishment of Federal pay for coiirt-ordered 
alimony, child support, and even divisions of property. 

Hearings were conducted by the House Armed Services Commit- 
tee to adless former Congresswoman Schroeder’s proposals and 
related bills. Pleas were heard from both sides. The opposition, at 
that time, consisted of the Department of Defense and a number 
of mmor militEuy organizations. No action was taken in the House. 

Suddenly, the issue became a hot topic on the Senate side. I^e 
Supreme Court decision on the McCarty case moved the Senate 
Armed Services Committee to act quickly. Was it because the com- 
mittee had a new chairman, a Texan? What caused the Depart- 
ment of Defense to change its mind? Was it the in^uence of a new 
SASC chairman? I leave the answers to you after you read my pre- 
pared statement, Mr. Chairman. 

I was and I am deeply involved in this issue, from the time 
former Congresswoman Schroeder introduced her first proposal 
through the enactment of the USFSPA and, subsequently, dealing 
with Hie financial suffering of many military retirees who fell vic- 
tim to the worst law ever passed by Congress adversely effecting 
veterans of our uniformed services. As former Congressman ^ch- 
ard White warned during the debate on the Schroeder amendment. 
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it creates more loopholes than it cures, and so it has. It deserves 
to be repealed, Mr. Chairman or, at least amended to make it equi- 
table for both sides. 

Thank you very much. I stand ready for any questions. 

[The prepared statement of Mr. McKinney appears on p. 57.] 

The Chairman. Thank you, Mr. McKinney. 

Mr. Willick from the American Bar Association. 

STATEMENT OF MARSHAL S. WILLICK 

Mr. Willick. Thank you. Mr. Chairman, members of the commit- 
tee, thank you for allowing me to present testimony on behalf of 
the American Bar Association today. My name is Marshal Willick. 
I’m an attorney from Las Vegas, Nevada. I chair — I co-chair the 
Congressional Relations Committee of the Family Law section of 
the ABA. 

I have been working in this area for quite a bit of time. Since 
shortly after the USFSPA became law, I chaired the committee of 
emerts made up of former JAG officers and civilian attorneys that 
did the comprehensive report to Congress in 1990. Since then. I’ve 
handled several hundreds of these cases personally, working for 
both sides. I have consulted on some thousands of them. I have lec- 
tured and written widely in the field and have completed a text 
book on this subject. 

My goal, consistent with existing ABA policy, is to recommend 
that military retirement benefits be treated by courts in the real 
world of everyday litigation in the State courts in a manner con- 
sistent with the property distribution laws of those States which, 
of course, are designed by those State legislatures to achieve equity 
in OTopeiiy distributions in divorce cases. 

'There are two formal statements of policy by the ABA. One was 
in 1979, urging that all forms of deferred compensation be allowed 
to be subject to State dissolution laws, and the other one in 1982, 
in the wake of McCarty, and that was a formal policy, again, 
strongly ur^g specificmly that military retirement be made divis- 
ible as would any other asset so that military members are treated 
like civilian employees of the Federal Government, employees of 
State governments, and private citizens all throughout the United 
States. 

My own research in this field has made it quite clear that, espe- 
cially in military cases, the military retirement benefits are, far 
and away, the most valuable asset of most military marriages. So 
that if you do not fairly divide that asset between the two parties, 
it is impossible to ever achieve an equitable distribution because 
there is no possibility of compensating the spouse for the benefits 
be accorded to the military member. Simply, wouldn’t be possible. 

I’d like to turn to the individuail proposals after I make a couple 
of quick comments about national law. And that is a little tricky. 
We have 50 Uttle kingdoms out there and they all do their own 
thing. So it is difficult to summarize without somebody being able 
to find a technicality that the could quibble with. But, generally, 
all 50 States have recognized today that mihtary retirement bene- 
fits are property, properly divisible between the spouses to a mar- 
riage. AU 50 States have recognized that retirement benefits, gen- 
er^y, are valuable property rights that should be accorded be- 
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tween the spouses in proportion to the extent they were earned 
during the marriage since both parties to the marriage contribute 
to the marriage, although sometimes in different ways. Sometimes 
one person stays home, one person goes to work, whatever. But 
that’s the deal that the people make. 

The ABA policy is that the treatment by the State courts of mili- 
tary retirement benefits shotdd not be impeded by congressional 
preemption of State law, so that the State ^vorce court judges are 
allowed to treat milita^ members the same way they treat all 
other civilians and Federal employees and State employees. 

Turning to the individual proposals, termination of spousal inter- 
est upon remarriage. I’ll quibble with Mr. Kusiak. Now, these as- 
sets are assets and no assets anywhere in the United States are 
retroactively terminated in the event of remarriage. It doesn’t hap- 
pen for any other asset of any kind an 5 nvhere in the United States. 
It would, without question, cause a great deal of dispossession of 
individu^s and unsettle established property rights to allow for 
termination of retirement benefits division upon remarriage. It 
would also make military members be treated differently than ev- 
erybody else in the United States which would provide a marvelous 
opportunity for creating inequity and confusion all throughout the 
States. State law would be impaired. It would be problematic. That 
proposal is directly contrary to existing ABA pohcy and I strongly 
urge that you reject. 

I would note that just a few years ago in Barker v. Kansas, the 
U.S. Supreme Court, at the urging of the same groups that are 
here today telling you that military retirement benefits are not to 
be treated as deferred compensation, ruled that mihtary retirement 
benefits are deferred compensation. And the reason the mihtary 
groups wanted that ruling from the United Supreme Court a few 
years ago is that meant they couldn’t be taxed differently that 
State employees. So you will find that their characterization of the 
benefits, and that goes for the partisans on both sides, tends to be 
in direct reaction to where they think their interests are at stake. 
The ABA, of course, doesn’t have a partisan stance. 

As opposed to my work in the courts, where I try to represent 
my chent and get the best deal I can in that case, my role here 
today is to try to estabhsh what the law should be. And the ABA 
has long stood for the position that it should be fair and equitable 
to allow States to do the things that they do for spouses to a 
marriage. 

Turning to— just in summary on the first proposal and I see that 
I don’t have much time. So I teU you what, I’m going to skip that 
proposal. I’m going to go straight to garnishment. 

Tliis committee ought to be aware that is a much smaller ques- 
tion, I think, than the committee may be aware. The number of 
people affected is, apparently from the research I’ve been able to 
do, about less than 100 a year. The total number of cases may be 
some thousands although I don’t have a good coimt. The only time 
that the garnishment provisions would come into effect is in tiie 
case where a military member was ordered to pay child support, 
did not pay child support, a State court later entered an arrearage 
award, and then, usually, the custodial parent of that child tried 
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to garnish on that arrearage. That is the only time this would come 
into place. 

The danger with the legislation is that it would allow retroactive 
recharacterization of retired pay as disability pay. Until Congress 
is willing to take the physical step that Congress so far has not 
been w illing to take, to grant disability awards in addition to, rath- 
er than in replacement of, retirement benefits — I see I’m out of 
time, but I’d like to finish the sentence. 

The Chairman. Sure, certainly. 

Mr. WiLLiCK. Until Congress is willing to supplement the retire- 
ment benefits rather than have them be replaced, it is not going 
to be possible to make this nongamishable for child support pur- 
poses without directly injuring the d^endants of the retirees. 

This committee should note that Congress — another branch, es- 
sentially — another committee has put through legislation within 
the last couple of years highly criminalizing nonpajraent of child 
support. Even m akin g interstate travel to avoid cmld support a 
criminal activity. The Congress has decided it is a crime. If you 
went ahead and passed this proposal as it was — and I’m unfamiliar 
with any case where they have used this strictly for alimony, I only 
know of a diversion, which is discretionary with the VA in the 
event of, usually, large amounts of child support arrearages — if you 
did fiiis, you would be encouraging people to, essentially, do what 
it is that you have just decided is criminal. And then you would 
make it easier for those same people to end up getting it criminally 
sanctioned. And I would submit that it would be illogical to con- 
done or encourage or contribute to a behavior that you then wish 
to punish. So, I would suggest not doing anything to make garnish- 
ment more difficult — already, it’s very rare and veiy infrequent. 

I have a lot of other comments as to the individual proposals. I 
would refer the committee to the written testimony which I have 
tried to buttress wi^ appropriate authorities. 

The Chairman. That wiU be included in the record. 

Mr. WiLLiCK. Thank you. 

[The prepared statement of Mr. Willick appears on p. 77.] 

The Chairman. Thank you, Mr. Willick. 

^e there questions? Mr. Evans? 

Mr. Evans. Mr. Willick, some of the testimony we have received 
for today’s hearing in advance suggest that military retirees and 
veterans are treated less favorably in divorce proceedings than any 
other — any other retirees, such as civil service retirees. Can you de- 
scribe any differences between the treatment of military-related 
benefits and civil benefits in divorce proceedings? 

Mr. Willick. The most obvious one is that there’s a 50 percent 
limitation to military retirement benefits division, whereas with al- 
most all other forms of retirement benefits up to 100 percent can 
be allocated to tiie spouse in the discretion of the divorce court if 
it feels that it’s most appropriate. No, I would not say that that is 
an appropriate summary. Military retirees are still a highly fa- 
vored class. Military retirement benefits are still one of the most 
difficult things to divide with the most exceptions, take backs, re- 
ductions, exceptions, etcetera rather than any other form of de- 
ferred compensation. 

Mr. Evans. Thank you, Mr. Willick. Thank you, Mr. Chairman. 
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The Chairman. Are there other questions, gentlemen? Doctor? 

Mr. Snyder. Mr. WiUick, I know we — ^because of the time con- 
straints of the committee, we don’t necessarily give you a lot of 
time. But you had a point ihat you had skipped over and I have 
a few minutes here, tf you’d like to proceed with any other com- 
ments you want to make. 

Mr. WiLLiCK. Well, I think it had to do with the other — ^the other 
individual proposals. Unfortunately, it comes down to a matter of 
mathematical proof and it’s very convoluted and difficult to present 
orally. But on the limitation to lengih of service and rank at time 
of divorce, what you’re doing there is what’s often called, the small- 
er slice of the larger pie. And if you do what this proposal suggest, 
what you do is do a double reduction. You freeze the spousal share 
as to percentage in terms of total dollars and then you defer its 
payment over time. Since people always have a finite life time, the 
net effect, according to my own research, is to reduce tiie effective 
spousal share of that which was actually earned during the mar- 
line by about 13 percent. 

So the effect of the proposal would be to turn some of the 
spouse’s property into the member’s property. Congress could de- 
cide to force the States to do so, but there would be a lot of fallout 
from that. For example. I’ll give you a few logical problems with 
it. If you had two spouses, one of which was married to the mem- 
ber for exactly the first half of the career and the second of whom 
was married to the member for exactly the second half of the ca- 
reer, those two spouses would get widely different awards under 
the existing proposal. 

Whereas, under the law of most States today, the way it would 
work is they would be treated the same. They would say, get 25 
percent of the net military retirement benefits received at the end 
of service. If this proposal went through, one of them would get a 
piece of a hypothetical retirement from 10 years earlier based on 
cola’s that accrued for a rank that nobod/s had for that amount 
of time, even though the final rank achieved is as dependent on the 
first 10 years as on the last 10 years since you can’t get to the end 
without going through the whole process. 

So there are some logical problems with it although it’s facially 
^pealing. And I would just urge you to go back to me references. 
Inere have been law review articles which have gone over the 
math. And it just doesn’t make logical sense if you take the thing 
apart to do that. 

There would be some unintended side efiects with the proposal 
as written. For instance, a lot of property would be taken from 
military members in a number of Stetes that I don’t think anybody 
has re^y paid attention to. And that’s because the State courts di- 
vide property, they terminate the accrual of marital property at dif- 
ferent times. 

Currently, this proposal requires reference to the final decree of 
divorce. But some States, for example, California, terminate the de- 
velopment of community property at final separation. Now, the di- 
vorce itself in that State can take 2 years. So the effect of this pro- 
posal would be to turn 2 more years of property over to a spouse 
by preempting State law that otherwise would have terminated the 
spousal interest and give it to that spouse. Now, I’m not sure the 
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drafters of the proposal had that idea in mind, but that would be 
one of the unintended effects of the legislation as drafted. So I’m 
not sure it’s been completely thought through because you would 
be handing out various inequities to various people in various 
States. 

The restriction of retired pay to actions within 2 years of divorce 
is a — ^in my personal opinion, a spectacularly bad idea. Again, as 
a matter of State law preemption. And that’s because I believe 
that — I haven’t read all this written testimony yet, but I think that 
Congress is being largely mismformed about the scope of a non- 
existent problem. 

Partition actions exist in the States to remedy inequities. They 
aren’t devices for creating inequities. The only way anybody can 
partition an omitted asset is by persuading a State court judge that 
Party A is in possession of property that has actually belonged to 
Party B. All 50 States have statutes of limitations. No State is al- 
lowed to go back beyond those limitation periods. And many States 
consider that the action itself can’t be brought if you go beyond 
that limitation period. But again, that’s a matter of State law. 

Even though States that allow partitioning — and California is 
usually the bogey man when this is brought up in Congress — even 
the most famous case on subject which is Casas v. Thompson, re- 
stricted the spouse’s ability to partition the omitted milita^ retire- 
ment to prospected payments. In other words, the court said to Mr. 
Thompson, Mr. Thompson, you’ve got 100 percent of the property 
that was supposed to nave been divided all this time between you 
and the wife, so from now on she gets her half. That was not an 
imfair result. And there’s no reason for Congress to use the power 
of preemption to stop the States from remedying inequity when 
they see it because that would be effect of this proposal. 

I should note that Congress weighed the policy alternatives just 
6 yeeu-s ago. And if you look at the House report, it made a point 
of saying that they were attempting to consistent with balancing 
the State and Federal interests that have been the hallmark of this 
law since its inception. And what Congress did was decide that all 
those spouses that didn’t get a piece of the military retirement ben- 
efits before McCarty, before 1981, were out. They no longer had ac- 
cess to the State court to ask a judge whether they nave been 
wrongfully dispossessed. They can’t get in at all. But for all the 
people that were divorced since McCarty, and since USFAPA’s ef- 
fective date, those people ceui at least ask a judge whether or not 
they have been wrong^ly dispossessed, get a State court decision, 
and those State courts divisions, if indeed thesr’re made, are en- 
forceable through the military pay centers. 

Unless this panel willing to tell the Congress of 6 years ago that 
weighed the equities wrong euid made a bad call, there isn’t a rea- 
son to go back and divest a larger group of future former spouses 
from being able to have access to the courts. It would require a 
finding that Congress did it wrong the last time, and I’m not sure 
that’s — I’m not sure that’s correct. 

That really was the other three topics I wanted to address. And 
I thank you for allowing me to make those points. 

The Chairman. Mr. Kusiak, your name was mentioned once, did 
you have any response or anything to what Mr. WilHck had to say. 
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Mr. Kusiak. a couple, if I may, sir. Thank you very much for giv- 
ing me the opportimity. 

Mr. WUlick said that mihtary are favored retirees in the divorce 
case in comparison to other Federal employees. In the context of re- 
tirees in the Central Intelligence Agen^ and the Foreign Service, 
imless a court order provides otherwise, payments to a former 
spouse terminate upon remarriage. In addition, under the Feder 2 d 
civil service system, military retirees — ^rather civilian retirees can 
split up the survivor benefit among a number of different bene- 
ficiaries. In the military, you can’t. Those are two examples of 
things that I think have been mentioned in the context in militeiry 
that are not available to them that are available to some other Fed- 
eral civilians. 

In addition, the retroactivity discussion that Mr. Willick made is 
absolutely correct. In 1990, the Congress made a specific enactment 
to invahdate court orders that had divided retired pay improperly 
by retroactively reopening, through a partition action, in cases that 
had been long settled when this marital asset was discovered be- 
cause of the enactment of McCarty in many cases or, at least, per- 
ceived to be foimd then even though it was ignored in the earlier 
divorce decree. 

Courts have had difficulty, in some circumstances, in applsdng 
that limitation that Congress enacted in 1990. By suggesting that 
even though the divorce decree did not pertain to — or ffid not retain 
jurisdiction to divide retired pay under the laws of that State, 
every court has jurisdiction for dividing retired pay, in effect, in- 
validating the prohibition that Congress enacted in 1990. 

So, I think the context within which the expressions are made 
would be helped by that addition. Thank you for the opportunity. 

The Chairman. Are there other questions? Yes, Dr. Snyder. Any 
other qruestions? 

Mr. Kusiak, let me ask you a question. Suppose Congress were 
to change the law so that retired pay could be divided as a marital 
asset but not as property? State courts would then be able to take 
into account such factors as the financial condition of both parties 
and coxild make a case-by-case determination on whether payment 
should cease upon remarriage. Since retired pay is really a function 
of Federal statutory entitlement and has no characteristics of prop- 
erty, would this be more fair than the current law? 

Mr. Kusiak. Mr. Chairman, if— having it identified as a marital 
asset but not property may be more a facial distinction than a legal 
one. I don’t practice divorce law as I’ve said in my statement, but 
I think a maritsd asset could easily be characterized with the label 
property vmder a State law. And the problem with characterizing 
it as property is that because it’s considered property, a number of 
States, because of the laws of their own jurisdiction, have difficulty 
ignoring their own State law. And the one that comes to mind im- 
mediately is this notion that disability is somehow an add-on to re- 
tirement as opposed to an alternative. It’s because of property that 
they say a spouse can’t be dejoived of this interest. 

'The Chairman. Mr. Willick, you touched on this but if you’d care 
to add to your statement? Is thit — are you satisfied? 

Mr. Willick. Actually, Mr. Chairman, if you used the title, mari- 
tal asset, you classify — an asset is property. Those words mean the 
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same thing to the States of the United States. I do practice divorce 
law and I believe that would be uniform in every State. But that’s 
true with every defined benefit plan. You find that an increasing 
percentage — actually, the largest asset of most marriages is now 
deferred compensation of some sort, the right to receive in the fu- 
ture, payments usually from an employer — ^there’s more private 
employers than there are government employers — and that’s ex- 
actly the way it works with every defined oenefit plan. You have 
a right to receive in the future X payments for the rest of your life 
which is exactly how the military system works. It is, essentially, 
a noncontributory defined benefit plan and not really different. 

I will agree with Mr. Kusiak on one point. In 1990 — and I was 
very sorry that no one in Congress picked up on it — ^the one thin g 
that everybody that testified agreed to, the retirees groups, the 
spouses groups, the ABA, the Pentagon rep, the one thmg that we 
all said we would like to see is the divisability of the survivorship 
benefit to mirror civil service. Because that makes sense. Youll 
allow survivorship benefits to be apportioned in accordance with 
how much was accrued during the marriage. And that testimony 
form all participants was apparently simply ignored. We — ^nothing, 
nothing was ever introduced, nothing was ever passed. And that’s 
a bit of a shame because it’s led to gamesmanship on both sides 
in State divorce courts. 

The Chairman. Thank you, sir. If there’s no further questions? 
Gentlemen, thank you very much. 

And if we could call the second panel up please? 

Mr. WiLLICK. Thank you, Mr. Chairman. 

The Chairman. All right, Mr. Ault, we’ll start off with you. 
Frank Ault, the Executive Director of the American Retirees Asso- 
ciation. Mr. Ault? 

STATEMENT OF FRANK AULT, EXECUTIVE DIRECTOR, AMER- 
ICAN RETIREES ASSOCIATION; ACCOMPANIED BY COLLEEN 
M, TIMPANO, HOSPmLMAN, FIRST CLASS, U.S. NAVY (RET.); 
MAJ. NEITA ARMSTRONG, U.S. MARINE CORPS, AND PATRI- 
CIA BRUCE, NATIONAL DIRECTOR, WOMEN IN SEARCH OF 
EQUITY 


STATEMENT OF FRANK AULT 

Mr. Ault. Mr. Chairman, members of the committee, I am Frank 
Ault, a retired Navy captain and naval aviator. I have been the Ex- 
ecutive Director of the American Retirees Association for the past 
9 years. The ARA was formed in California in 1984 for the exclu- 
sive purpose of addressing the inequities in the Uniformed Services 
Former Spouses Protect Act which here and after. I’ll call 
“Foospah” (FSPA) to get away from the tongue tangler. I’ll summa- 
rize my written statement in 5 minutes although that is far less 
than what is needed to shine some light on a subject which has 
generated so much heat, namely military divorce. 

We certainly admire and appreciate the courage and initiative of 
the Veterans’ Affairs Committee which is exemplified by the will- 
in^ess to hold these hearings. Congress has tiptoed aroxmd this 
subject for 15 years. And right now, it’s being given even more foot 
dragging time by section 643 of the Defense Authorization Bill for 
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Fiscal Year 1998 which directs the DOD to study the subject and 
report not later than 30 September 1999. This meems that there 
will be no legislative action in 1999. Since 2000 is an election year, 
the earliest we could expect anything from Congress tmder the 
course now set is 2001, and that’s much too long. We hope that one 
of the outputs of these hearings will be things which will permit 
the DOD to expedite its report. We further hope that members of 
Congress will look at the urgency of the problem here and move be- 
fore 2001 to do something about it. 

Because it is poorly crafted, the FSPA’s inequities may be attrib- 
uted, in about equal measure, to what it says as well as to what 
it doesn’t say. I could go into a recitation of its many inequities but 
they are cited in my written testimony. I do, however, want to dis- 
cuss a consequence of the law which results in its most egregious 
abuse. 

The root of the problems military members are having with 
FSPA originates with the classification of military retired pay as 
a “pension,” which it, provably, is not. If you have any questions 
about that and you need corroboration, you can check with the U.S. 
Supreme Court, the General Accounting Office, the Department of 
Defense, the Internal Revenue Service, and any bankruptcy court. 

When the word “pension” is mentioned, the minds of the Amer- 
ican Bar Association and it’s host of domestic relations lawyers 
shift, immediately, to thoughts of “equitable distribution,” which is 
a matter to be addressed separately from any consideration of ali- 
mony or similar forms of spousal support. Note that the FSPA does 
not classify milita^ retired pay either as property or a pension. It 
says merely that it may be treated as property in a divorce action. 

If I were pensioned by Westinghouse, I womdn’t have to remain 
subject to involuntary recall to work at the whim of the company. 
I wouldn’t have to continue to comply with the bylaws of Westing- 
house. If I went to work with General Electric, Westinghouse 
wouldn’t have voice in the determination of my salary. And if I 
committed a crime, Westinghouse probably would not terminate my 
pension. Contrast that with the conditions under which a military 
member receives retired pay and, above all, ask if the Westing- 
house pension ceases to exist at my death. Mr. Willick, military 
“pensions” are different. 

Then picture — a situation where after my pension was divided 
through an equitable distribution, that portion allocated to me is 
further tapped as a source of alimony and child support up to and, 
sometimes beyond, 100 percent of my share. That’s what’s happen- 
ing to military retired pay, but not to a Westinghouse pension. 

If we recognize military retired pay for what it has always been 
and still is, reduced pay for reduced current services and an inte- 
gral part of the military compensation system, then the word “pen- 
sion” has no validity and the abuses which it has engendered go 
away: leaving, incidentally, a still quite lucrative business, in di- 
vorce court, for ABA members. 

Congress created this mess and Congress should clean it up. It 
can do this by restoring fairness and equity to the military divorce 
process while still protecting the interests of ex-spouses. IVfr. Chair- 
man, yoin* sponsorship of H.R. 2537 was a courageous and consid- 
erate step in the right direction and we’re gratefrl for it. We both 
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know, however, that H.R. 2537 will go nowhere in the 105th Con- 
gress and we also know why it won’t. 

While Confess has exhibited in pubhc — I emphasize “in pub- 
lic” — a pervasive reluctance to reform the FSPA, there have been 
enacted, since 1982, 23 changes to laws affecting military divorce. 
AH of these, except two, have been effectuated by sub rosa amend- 
ments to mainstream legislation without public hearings or debate. 
Eighteen of these have benefited ex-spouses, one has benefited 
muitary members, (and that merely to correct a congressional over- 
sight where the intent expressed in the conference report wasn’t 
codified,) and four of them were about equal. I’ve been told that if 
the FSPA is ever amended, however, there will have to be a qmd 
pro quo, meaning something for both sides. Mr. Chairman, there’s 
been a hell of a lot of “quid;” it’s time for some “quo.” Military 
members aren’t looking for a win in divorce court, sir, we’ll settle 
for a tie. The score is, at present, ex-spouses 18, military members, 
1 . 

Thank you, sir. 

[The prepared statement of Mr. Ault appears on p. 90.] 

The Chairman. Thank you. Thank you, Mr. Ault. 

Ms. Timpano. 

STATEMENT OF COLLEEN M. TIMPANO 

Ms. Timpano. Mr. Chairman 

The Chairman. Ms. Colleen Timpano, USN Retired. 

Ms. Timpano. Mr. Chairman and members of the committee, my 
name is Colleen Tii^ano. I am a retired Hospital Corpsman First 
Class, USN, Navy. Thank you for the opportunity to appear here 
today to invite your attention to the problems oi military women 
who get divorced. 

As the number of women in uniform continues to grow, so will 
the problem. I will summeirize my written testimony which I ask 
to be included in the record of these hearings. 

Most of the problems to which I allude can be attributed to the 
Uniform Services Former Spouse Protection Act which, I believe, 
was poorly conceived and its sponsors, apparently, narrowly fo- 
cused on civilian females married to male military members. They 
evidently ignored the fact that enlisted female military members 
would be impacted by this law also. As a result, they are like me, 
who have completed honorable careers in the service of their coim- 
try, suffered trauma of divorce and foimd that they would not get 
all of their retired pay that they expected to receive. This is be- 
cause of the law which permits a divorce court judge to require 
them to share it with an ex-husb£md who, in many cases, doesn’t 
need it or use it to provide the icing on the wedding cake of his 
next marriage. Worst, that ex-husband will continue to receive pay- 
ments for life regardless of his marital history or of possible crimi- 
nal conduct. 

My personal experience is that 5 years after enlisting into the 
Navy, I married a male shipmate who had two children from a pre- 
vious marriage and, as it turned out, a drug abuse problem for 
which the Navy gave him a general discharge after 7 years of serv- 
ice. This made me the principal wage earner of my family. Using 
my Navy pay and the income of some moonlighting jobs, I also paid 
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the living expenses while financing my husband’s college education 
and a few ill-fated business ventures. 

In 1982, we had a daughter of our own which made us a family 
of five. I will spare you the accotmt of my husband’s conduct 
throughout except to say that it involves sporadic employment, 
extra-marital Eiffairs, drug abuse, and jail. 

My husband was alwa}rs an unwilmig participant of my career 
chemges of duty stations. I had to balance my time between a de- 
manmng career and dysfunctional personal me of a domineering 
husband and a controlling partner. Any impact my husband had on 
my career was negative not positive. 

It is fair to ask why I stuck with it. I suppose the answer is sim- 
ply because of the children and because I couldn’t see a reasonable 
way out. 

Finally, in 1991, we started talking legal separation. This has ul- 
timately resulted in a divorce finahzed in December 1994. At no 
time during my 20 year career did the Navy tell me that there was 
a law called Uniformed Services Former Spouses Protection Act 
and e^lained to me how it might affect my life in my retirement. 
The divorce court judge knew about it, however, and awarded my 
husband 30 percent of my retired pay, for life. I did get one break 
that I will not have to start paying him until our daughter, now 
living with me, either finishes high school or reaches the age of 19. 
In the meantime, he has remarried and the payments he even- 
tually receive wiU continue for life. 

Boiled down to the fundamentals, what we have here is a case 
where a male military member who forfeited his right to retired 
pay by rmsatisfactory conduct, but is now collecting it anyway from 
a mmale member who did qualify. 

My daughter and I are now living below the poverty level in my 
mother’s home. I’m attending college in order to prepare myself for 
a future without a badly needed part of my retired pay. 

Why can’t this law be changed so that it is fair to both parties 
to a divorce. Why should someone married to a military member 
be treated differently in a divorce court from other American citi- 
zens. This isn’t a mede, femede issue. This is Em issue of fairness. 
It doesn’t appear that the members of Congress who voted for this 
law thought about enlisted military members, and certsdnly not fe- 
male military members. It is high time this oversight is corrected. 

ThEuik you. 

The Chairman. Thank you. 

And next we have Msgor Armstrong of the United States Marine 
Corps. 


STATEMENT OF NEITA ARMSTRONG 

Major Armstrong. Good morning. Mr. Chairman, and members 
of the committee, I am Major Neita Armstrong, the Korea Area 
speciEilist for 1st FSSG, Ceunp Pendleton, CA. TliEmk you for the 
opportunity to appeEir here before you today. I will summarize my 
written testimony and ask that it be included in the record of these 
hesudngs. 

I Eun not here to represent the Marine Corps, but the men smd 
women of all uniform services. My eiroeriences span military, civil- 
ism, smd life as a military spouse and mother. I represent your si- 
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lent constituency. Jumping the chain of command is frowned upon, 
and it is difficmt for us to determine when it’s okay to voice our 
opinion. Our freedom of speech is limited. We cannot campaign or 
make political statements in imiform. So rather than face the pos- 
sibility of overstepping our bounds, we take the hand we’re dealt 
and say nothing. 

What military person when tasked with a difficult or dangerous 
job would say, I can’t, or I won’t, or complain. We’re used to living 
with less and tolerating more. If the military had not maintained 
this ts^e of discipline, neither of us would be here today. We trust 
you to make the right decisions; to look out for our welfare as we 
look out for our cormfrys. For every letter you receive from a mili- 
tei^ member there are tens of thousands who would like to write. 

'The daily transition from the military mind set to the domestic 
is often difficult. On duty, we are great at mission focus; this can 
be carried to the point of excluding an 3 rthing personal. We work to 
the point of exhaustion, sleep for a few hours and start again. Our 
work ethic is often perceived as abandonment by the civilian 
spouse, which leads to other problems and often divorce. 

Some have tried to convince Congress and the American public 
that this is a male-female issue. It is not. There are women in the 
military too and our promotions are based on how well we do our 
jobs, not our marital status. Yet the States have been allowed to 
interpret the Uniformed Services Former Spouse Protection Act, so 
that my contributions as a militar 3 r ’8 wife are more valuable than 
my contributions as a Marine officer. According to the law, I am 
vested in 12 3 rears worth of my husband’s retired pay since he is 
eligible for retirement. Yet, I am vested in nothing based upon my 
own 17 year military career. I must serve 20 years to receive any- 
thing. 

’The truth is, that my responsibilities as a Marine involved great- 
er hardship to me in service to my coimtry, than to the inconven- 
iences I ever experienced as a wife. I find it disheartening that 
Congress views my worth and right to entitlement, more highly 
based upon my status as a wife than as a Marine. How can an hour 
in the commissary be equal to an hour in combat? 

I am held to a higher standard. I am sworn to protect, defend 
the Constitution of the United States with my Ufe. I must maintain 
strict physical standards. I am subject to the uniform code of mili- 
tary justice. I am told what to wear; how to wear it; what I can 
eat; when I can drink; and I can have my liberty secured. I am told 
where to live; how to act; whom I can be fidends with; whom I can 
make love to; and who I can marry. And if I violate these regula- 
tions, I can be incarcerated. These things are necessary for the 
good order and discipline of the military. They apply to me, not my 
spouse. 

My best friends are military spouses. I do not want to minimize 
their daily challenges. Some of them are the salt of the earth. Mar- 
riage between two loving, supportive people withstand ffie test of 
time and the challenges of military life. They are not the people I’m 
talking about. These laws will never affect them. Yet, while there 
are memy good and supportive spouses, there are also those who 
are not. The civilian spouse can do thmgs for which I would be 
court martialled, and still be guaranteed payments after divorce. 
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The current law provides for a windfall to the former spouses. I 
know of a colonel married five years and divorced early in his ca- 
reer. After he retired, his ex-wife sued for her share of his retired 
pay, not at the r ank he held at divorce, but la 3 dng claim to every 
promotion he received during the 20 years since they separated. 
With aU we endure, with all the hardships we do to get promoted, 
how can you credit a former spouse for the mihtary member’s suc- 
cess? The Supreme Court ruled that our retired pay is a reduced 
pay for reduced services and couldn’t be divided for good reason. 
Most military members, the American Bar Association, and Con- 
gress, don’t understand that military retirement pay is not a pen- 
sion. It is paid at the pleasure of the Government and can be 
terminated. 

Someone asked if I am a victim myself. Absolutely. I’m a victim 
evety time I see the anguish in a Marine’s face. The emotional 
drain divorce takes on them and the helpless finistration with this 
one-sided legislation. For them divorce is never final. I challenge 
you to right the wrong and pass legislation that is there for botii 
sides. Thank you. 

[The prepared statement of M^'or Armstrong appears on p. 99.] 

The Chairman. Thank you. Major. 

Our last witness on this panel, Mrs. Patricia Bruce, national di- 
rector, Women in Search of Equity. 

STATEMENT OF PATRICIA BRUCE 

Ms. Bruce. I thank you for the opportimity to present to you our 
views and comments regarding various issues that affect our mili- 
tary members. 

The lack of clarity of the Uniformed Services Former Spouses’ 
Protection Act, causes a great deal of misinterpretation by State 
courts. This ill-defined law places military members and their 
former spouses in a situation where there is no consistency among 
military divorces. Issues of utmost importance are the treatment of 
disability pay, survivor benefit plans, remarriage, and the need for 
a statute of limitations. 

Under Federal civilian systems. Federal retirees have access to 
more than one survivor benefit plan in order to provide financial 
security for a second spouse upon the death of a retiree. The second 
spouse of a military retiree is not afforded the same protections for 
old age security as spouses in the civilian Federal sector, even 
though the second spouse may have been married to the retiree 
longer than the first. 

Civilian Federal plans are statutorily clear in providing a statute 
of limitations for dividing retired pay. Not so for military retirees. 
Because of this. State courts are currently reopening fin^ decrees, 
sometimes up to 10 or 15 years after the divorce, to award a share 
of retired pay and property to long-divorced former spouses, to in- 
clude retroactive payments. 

While Congress has no control or jurisdiction over how the State 
coxuts divide retired pay. Congress does have control over the use 
of Federal compensation, as well as administrative mechanisms in 
the disbursal of Federal compensation and benefits. This fact is em- 
phatically demonstrated throughout the enactment and application 
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of Federal law governing Federal retirement plans, and their 
former spouse protection sections. 

The present treatment of military retired pay is inconsistent with 
treatment afforded Federal civilian retirees under central intel- 
ligence agencies and foreign service retirement laws. The law gov- 
erning how military retired pay is treated in divorce is not even re- 
motely comparable to those Federal civilian plans, and should at 
the very least, be consistent with foreign service and CIA, whose 
duty assignments have been likened by Congress to be very simi- 
lar. By altering the scheme under which military retired pay is di- 
vided in divorce by bringing military retired pay in line with CIA 
and foreign service, the problems iiiherent within the broad deci- 
sion-making authorities of the States would be eliminated. 

While this is a very emotional and complex issue, Congress has 
a distinct opportunity to correct the inequities that face our mili- 
tary in divorce by aligning the division of military retired pay and 
divorce awards with that of other Federal plans. Many of the issues 
of concern to military members and former spouses could be re- 
solved by this realignment. Realignment would eradicate the prob- 
lem surrounding remarriage, statutory entitlement, statute of limi- 
tations, duration of marriage requirements, jurisdictional issues, 
and violations of the military member’s protection under the Sol- 
dier and Sailors’ Civil Relief Act. 

The discriminatory divergence between civilian Federal and mili- 
taiy laws as they pertain to divorce could be expunged, enabling 
all military members and former spouses to know that their di- 
vorces are treated in an equal manner with their civilian Federal 
counterparts. The discrimination rampant from one military di- 
vorce to another due to the capricious laws of the 50 States will be 
erased, and equal justice under the law will prevail. 

There is simply no reason why we should treat men and women 
who serve honorably in our uniformed services, any less favorably 
than men and women who serve in the foreign service or CIA. On 
behalf of our militeiry members, active duty, reserve, retired, and 
national guard, we thank you for your consideration of this much- 
needed oversight. Thank you. 

[The prepared statement of Ms. Bruce appears on p. 107.] 

The Chairman. Thank you, Mrs. Bruce. 

Are there questions? Any questions? 

Thank you very much for your testimony. You made it very clear 
that there needs to be some changes made and we may ask you to 
respond to some written questions if you would for the record, later 
on. 

Mr. Ault. We’d be pleased to, Mr. Chairman. 

The Chairman. Thank you sir. Thank you. If we could have 
panel three come up. 

I will remind you that your entire statements will be included in 
the record. Our first witness is Joyce Raezer, senior issues special- 
ist at the National Military Family Association. You may proceed. 
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STATEMENTS OF JOYCE RAEZER, SENIOR ISSUES SPECIALIST, 

NATIONAL MIUTARY FAMILY ASSOCIATION; DORIS MOZLEY, 

CHAIR, COMMITTEE FOR JUSTICE AND EQUALITY FOR THE 

MILITARY WIFE, AND VIRGINIA KAY WARD, BOARD MEMBER, 

EX-PARTNERS OF SERVICEMENAVOMEN FOR EQUALITY 

STATEMENT OF JOYCE RAEZER 

Ms. Raezer. Thank you, Mr. Chairman. The National Military 
Family Association appreciates this opportunity to speak on the 
issue of garnishment of military and retired pay for family obliga- 
tions. 

Garnishment of active duty militmy pay for famify obligations is 
most frequently done to provide child support. NMFA strongly be- 
lieves that servicemembers have at a mmimum, financial respon- 
sibility for their children. Each of the services have strong state- 
ments about servicemembers’ responsibilily to provide for their 
families. However, non-military parents without court orders often 
find it difficult to make the system work for them. Each service 
needs to make it clear to all military legal offices and commanding 
officers that they have a responsibility to assist the non-military 
parent in obtaining child support. Non-military parents should be 
strongly encouraged to obtain court ordered chila support, or writ- 
ten agreements that will be honored by the Defense l^ancing and 
Accounting Service. 

We believe that the services must take the responsibility for 
counseling the non-military parent on the ramifications of not hav- 
ing a court order for child support before a servicemember retires. 

Active duty and retired pay are also garnished to provide ali- 
mony in cases of divorce, nnce awarding alimony is a purview of 
the State courts, it seems to NMFA that the only action that could 
be taken by the Federal Government is to protect further the 
amoimt of active duty pay that can be garnished by such courts. 
Such action might affect child support and garnishment for other 
just debts. 

In most cases of divorce that occur after a member retires, the 
amount of alimony awarded is based on the income of the 
servicemember from post retirement civilian employment. NMFA is 
aware of cases where alimony has been awarded on an almost per- 
manent basis to circumvent the prohibition on dividing any part of 
disability pay as property. However, as alimony, it stops if and 
when the former spouse remarries. 

NMFA is aware that some retired servicemembers and some 
former spouses have concerns about the equity of certain provisions 
of the Spouse Protection Act, or the application by State courts of 
some provisions. We believe that, as presently written, FSPA pro- 
vides reasonable safeguards for both the servicemember and the 
former spouse. Because of the actions by some State courts to cir- 
cumvent the intent of FSPA, we suggest in our written statement 
certain modifications to the law were it to be addressed by the 
Congress. 

We are also aware that the current legislation would, if it be- 
came law, significantly change FSPA. NMFA strongly believes that 
military retired pay should continue to be able to be treated as 
property by State courts, and as such not be affected by the remar- 
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riage of either party. Although most military spouses are unable to 
vest in pension plans, some few, thanks to military spouse pref- 
erence in DOD civil service jobs, have been able to accrue civil 
service retired pay. The proliferation of 401(k) plans has allowed 
some spouses to take at least their own deposits in the plans with 
them when they are forced to transfer employers due to a military 
move. 

In community property States, the civil service retired pay, and 
the 401(k), would be divided as property. Upon remarriage of both 
parties, servicemembers would keep their portion of the spouse’s 
civil service retired pay or 401(k). Under the legislation before Con- 
gress, however, former spouses would lose their portion of military 
retired pay. This would be neither fair nor equitable. 

Military spouses give up a great deal of control over their own 
lives to the Federal Grovemment when they many servicemembers. 
They’re told when to move, where to move, and how many of &eir 
possessions they can take with them. The current pace of deploy- 
ments and the long work hours of servicemembers, even when they 
are home — ^we call this the “they only sleep here syndrome” — 
means that almost all the needs of the children and the home fall 
on the shoulders of the military spouse. They drive the carpool, 
handle trips to the doctor and dentist, wait for the plumber, super- 
vise homework, often while holding down a job of their own. 

*1110 munber of military spouses in the work force today mirrors 
that of their civilian peers, but little attempt is made to ensure a 
spouse’s career progression when a military family is ordered to 
move. With a 13 percent active duty nay gap and housing allow- 
ances that are 5 to 7 percent behmd actum costs due to caps, 
spouses don’t have the luxuiy of delaying emplo}unent in a new lo- 
cation imtil they find a position in their chosen field. They must 
accept whatever employment is immediately available just to make 
ends meet, just to help the servicemember support the family. 

Most military families enter retirement with little, if any, sav- 
ings. If they own a home it’s normally very highly mortgaged. The 
only thing of financial value most have at retirement is mihtary re- 
tired pay. How can this not be treated as property? Thank you very 
much. 

['The prepared statement of Ms. Raezer appears on p. 113.] 

'The Chairman. Thank you, Ms. Raezer. 

Ms. Doris Mozley, Committee for J^ustice and Equality for the 
Military Wife. 


STATEMENT OF DORIS MOZLEY 

Ms. Mozley. Thank you, Mr. Stump. I thank the Committee on 
Veterans’ Affairs and the Honorable Bob Stump for inviting me to 
speak here today before this distin^shed panel. 

By way of introduction. I’m Doris Mozley, a 20-year Navy wife, 
divorced from retired Captain Paul David Mozley, Medical Corps, 
U.S. Navy Retired, after a 30 year marriage. I have been actively 
seeking to improve the legal secvirity for muitary wives since 1980, 
when I wrote to each member of the Supreme Court, urging it to 
rule in the McCarty case that military pensions be categorized as 
community piroperty, and to mandate a pro rata split at divorce. 
I’m still waiting for a reply. I’ve been working since that time, now 
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18 years, in an effort to make it safer to serve our country as a 
military wife. 

Our committee has had some success but more should be done 
by Congress to ensure that all divorcing military wives are treated 
fairly emd similarly — it’s very important — in domestic matters per- 
taining to mihtary divorce, no matter what State the divorce is in. 
Unfortunately, this is not the case today because often what a wife 
receives of her earned pension share depends on her ability to raise 
money to hire competent legal counsel, having the will to act to 
protect herself— and many don’t — ^the vagaries of State law, and all 
too often, biases of domestic relations judges. 

A good example is that of Linda Field, story attached, a faithful 
wife of 24 years whose husband, according to court record, left her 
for another relationship. Even though court testimony proved that 
he went on out of town trips with his new friend whom he charac- 
terized at the trial as his business partner, and spent many nights 
at her house. Judge Allen Crow, domestic relations judge of Cal- 
houn County, Alabama, ruled that such behavior on the husband’s 
part did not rise to the level of proof of adultery. Well, it makes 
a big difference in Alabama. 

Linda received no part of the military pension she had helped to 
earn. Linda now works in the Ft. McClellan Commissary stacking 
groceries for a little more than minimum wage, has no benefits 
from her job, and is facing the prospect of Uving on a meager social 
security benefit of a check after she is no longer able to work. Her 
former husband, by contrast, is enjoying all of their jointly earned 
pension as well was his new relationship. To those who say that 
military wives already have “enough protection,” this case occurred 
12 years after the passage of the Former Spouses Protection Act, 
and was heard by a divorce judge who publicly stated that he “did 
not believe in pension sharing.” Also, see attached, an article from 
the “Equitable Distribution Journal” for a good example of a law- 
yer’s gross incompetence from past years. 

I could give the committee more examples — I know plenty of 
them, as I said, I’ve been working in this area for 18 years — ^but 
I do not believe that anyone believes in the throwaway military 
wife system which these two examples epitomize. The question 
arise as to how these two cases and other similar ones, relate to 
collecting alimony and child support. The answer is that divorce is 
much more likely to occur if a military member thinks there is a 
chance he can beat the system, thereby making it unnecessary to 
collect child support and ^mony. 

As the attached article shows, nearly one-fourth of all children 
in this coymtry now ^ow up without fathers. The disintegration of 
the American family is a danger to the very foundations of our soci- 
ety and should be discouraged by every public means. 

I may be overly pessimistic about the future of our cotmtry, but 
I wonder if the coming generations of American young men will be 
willing to sacrifice themselves in a war as the noble yovmg men of 
past generations, when so many children today do not have fathers 
around to help teach them virtuous living and a duty to sacrifice 
for the higher groimd. To use an analogy, studies have shown that 
one of the most important variables in the reduction of crime is the 
certainty of punislunent, not the severity of penalties. I believe the 



22 


same is true with military pension sharing. If a military member 
knows for sure he will have to divide with the wife who helped him 
earn it, there will be a reduction in the incidence of military di- 
vorce which society so desperately needs. 

In summary, I believe it is in societ 3 ^s interest to protect the 
militf^ wife who serves, with a presumption to entitlement as the 
American Bar Association and the AARP recommend, thereby re- 
ducing the rate of divorce as well as the necessity for collecting ah- 
mony and child support. I also beheve there will be fewer family 
breakups if mihtary members know for sure that they will have to 
share the major asset of a long military marriage with the wives 
who helped them earn it, the mihtary pension. 

And as I said, I’ve been working in this area 18 years. I’ve writ- 
ten an awful lot of stuff. It was hard, and I’ve had a lot of it pub- 
hshed in military papers because my objective was to try to influ- 
ence military members as well as Congress. I understand that ev- 
erybody on Capitol Hill reads these papers. I had not even read one 
when I was a military wife, so I started and we’ve had some suc- 
cess and I’ve enclosed a lot of articles from papers. Of course, I 
don’t have the time to go in and you don’t have the patience here 
an 5 nvay, but to show you what experts think of what is going on 
in our country today. 'The disintegration of family, the neglect of 
children, the abused. All this deriving from divorce. What we need 
to do is enact laws that will tend to diminish. It seems so simple. 

['The prepared statement of Ms. Mozley, with attachments, ap- 
pears on p. 120.] 

The Chairman. Thank you, Mrs. Mozley. 

Our next witness, Ms. Virginia Ward, board member of the Ex- 
Partners of Servicemen/women for Equality. 

STATEMENT OF VIRGINIA WARD 

Ms. Ward. Good morning, Mr. Chairman, committee members, 
and ladies and gentlemen. I am Kay Ward, a member of the Board 
of Ex-Partners of Servicemen and Women for Equality, otherwise 
known as EX-POSE. I am also a former military spouse of a 30 
year marriage. 

With regard to this hearing, it is our imderstanding that the con- 
cern is pnmai-ily that of garnishment of benefits paid to veterans 
for child support and other court ordered family obligations. We are 
not totally clear just what is in question here. However, what is 
clear to us is feedback that we get from former spouses that many 
aspects of military divorce are not equitable. 

Judging from correspondence we have received from our mem- 
bers, it is our opinion that an investigation is in order concerning 
just exactly what is defined as a service-connected disability by the 
Veterans’ Affairs. We have women writing to us telling us that 
their former husbands appear to be in very good health, they’re 
working full-time, and yet, they are receiving large percentages of 
their retirement income from the VA. Our members tell us that 
their former spouses will threaten them by saying they will get 
part of their retirement as disability in order to deprive them of 
what they have been awarded in a court order. 

Situations such as this are not only unfair to former spouses, but 
they make light of coimtless legitimate sacrifices made by so many 
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of our service men and women. They sire em affront to the decisions 
made by judges at the State level. 

One of the reasons service-connected disability payments are so 
very attractive to former service men is that they are tax-free. An- 
other reason is that disability is deducted before it is paid to a 
former spouse from what the State court had concluded to be prop- 
erty. His disability status reduces her court-awarded property 
share. 

Our members have also informed us that very often their share 
of retirement pay will be reduced because of changing disability 
status, and they are imable to determine why this reduction has 
occiured. They cannot obtain any information about this reduction 
because the Privacy Act prohibits DFAS from divulging the source 
of the reduction. Clearly, what constitutes service-connected dis- 
ability needs to be further defined before any legislation can pro- 
ceed. EX-POSE believes that the Department of Veterans Affairs 
shoidd be fair to all persons involved in these difficult family mat- 
ters. Thank you. 

[The prepared statement of Ms. Wsird appears on p. 131.] 

The Chairman. Thank you, Mrs. Ward. 

Are there questions of any members at this time? If not, we 
thank each one of you for talang the time to be here today and for 
your testimony. Thank you. 

If we could now have the fourth panel to come forward please. 

First witness on this psinel, Mr. John Thompson, Acting General 
Counsel, Department of veterans Affairs. Mr. Thompson. 

STATEMENTS OF JOHN THOMPSON, ACTING GENERAL COUN- 
SEL, DEPARTMENT OF VETERANS AFFAIRS; LT. GEN. NOR- 
MAN G. LEZY, DEPUTY ASSISTANT SECRETARY OF DEFENSE, 

MILITARY PERSONNEL POLICY, DEPARTMENT OF DEFENSE 

STATEMENT OF JOHN THOMPSON 

Mr. Thompson. Good morning Mr. Chairman, and members. 
With me this morning is Bob V^te, who’s an Assistant Director 
of the Compensation Pension Service, Department of Veterans 
Affairs. 

There have been discussions this morning of Federal statutes 
which generally prohibit the garnishment of VA benefits to satisfy 
debts owed to private individuals. The sole exception, as has been 
mentioned this morning, is that the VA disability compensation re- 
ceived in lieu of military retired pay can be garnished in order to 
satisfy court ordered chud support or alimony obligations. In these 
cases, only that portion of the disability compensation representing 
waived retired pay is subject to garnishment. 

Our payment systems don’t permit us to say how many garnish- 
ments are being honored by VA at any one time. However, we con- 
ducted a survey in 1992, indicating that only 93 garnishment or- 
ders had been processed by the Department during the preceding 
year. 

It’s also been mentioned that VA benefits, including even com- 
pensation received in lieu of retired pay, are also protected from 
court-ordered divisions of property upon veterans’ divorces. How- 
ever, the United States Supreme Court has ruled that State courts 
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are not precluded from setting child support obligations at such 
levels that veterans would necessarily have to use some of their VA 
compensation in order to honor those obligations. 

Garnishments are handled at VA regional offices across the coun- 
try in a coordinated effort involving our legal counsel, our adjudica- 
tion staff, and finance staffs. We are not aware of any systemic 
problems in the processing of those orders. 

To complete the picture, the unavailability of garnishment in 
most cases with respect to VA benefits, is relieved somewhat by tiie 
availability of administrative apportionment. VA reg^ulations are 
designed to ensure that there is an equitable division of veterans’ 
benefits where VA beneficiaries are faimig to meet their obligations 
to support their spouses or children. Our apportionment decisions 
are based on a balancing of needs of the veteran and the apportion- 
ment claimant. Income and expenses for both parties are carefiilly 
weighed and VA attempts to balance their respective needs. There 
are currently nearly 23,000 cases in which running awards of VA 
benefits of all kinds are being apportioned to spouses for children. 

Mr. Chairman, that concludes VA’s prepared remarks. 

[The prepared statement of Mr. Thompson appears on p. 139.] 

The Chairman. Thank you, Mr. Thompson. 

Next, we have Lieutenant General Norm Lezy, United States Air 
Force — ^Deputy Assistant Secretary for Military Personnel Policy in 
the Department of Defense. General Lezy. 

STATEMENT OF LT. GEN. NORMAND LEZY 

General Lezy. Thank you, Mr. Chairman, and members of the 
committee. Thank you for the opportunity to appear before you this 
morning to discuss garnishment of benefits paid to veterans for 
child support and other co\irt-ordered famUy obligations. 'This 
morning I am accompanied by Mr. Rodney Winn, who is the Assist- 
ant General Coimsel, Garnishment Operations from the Defense 
Finance and Accovmting Service. 

■pie Department of Defense has long been an advocate of encoxu-- 
agmg parental child support and is committed to ensuring that 
child support obligations are met. For more than 20 years the De- 
partment of Defense has been reqtiired to garnish the pay of re- 
tired military members to enforce child support and comply with 
the support of recent improvements in the laws and enforcement 
of parental child su^mort. 

Title 42 of the U.S. Code, Section 659 provides that the Depart- 
ment of Defense, upon receipt of a court order, shall garnish retired 
pay for alimony and child support. Similarly, Title 10 of the U.S. 
Code, section 1408 requires the Department to make pa 3 nnents 
from a member’s disposable retired pay based on a division^ prop- 
erty if it is specifically provided for in a qualifying civilian coiui; 
order. It is the Department’s policy to fully comply with these stat- 
utory requirements. The Defense Finance Accounting Service is re- 
sponsible for implementing these provisions. 

The Department of Demnse has begun a comprehensive review 
of the Uniformed Services Former Spouse’s Protection Act as man- 
dated in the National Defense Authorization Act for 1998. The Sec- 
retary of Defense is required to report to Congress on the results 
of this review not later than September 30, 1999. Let me just tell 
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you a little bit about what this review will encompass, Mr. Chair- 
man and committee members. 

The review will compare the protections and benefits and treat- 
ment afforded imder Federal law to military members, former 
members, and former spouses, with such benefits provided to civil 
service employees and former employees of the Federal Govern- 
ment Euid their former spouses. 

Additionally, this review will also consider the experiences of the 
Uniformed Services in administering the law: the adequacy and ef- 
fectiveness of legal assistance provided; experiences of military 
members, former members, and former spouses in the application 
of the law by State courts, including the interpretation of State 
courts of applicable Federal State statutes; and all matters pre- 
sented in today’s hearing. 

I can assure you that considerable effort will be expended to seek 
the views of those having interest in this issue both from inside 
and outside DOD, to include DOD departments, that is the services 
and agencies such as DFAS, the Ofiice of Personnel Management, 
the State Bar Associations, those tax-exempt organizations in- 
volved in the representation of current or former military members 
and spouses, and also the general public. 

In fact, taking a cue from Congress I note that you’re heavily in- 
volved in using the Internet. Hopefully, by next month we’ll have 
a world wide web designed to capture individual views on this key 
issue. 

In reviewing some of the issues for this testimony, Mr. Chair- 
man, I noted way back in 1981 when Congressman Nichols was 
Chairman of the Personnel Subcommittee and they were getting 
ready to address this issue, he described it as a ve^ complex and 
very emotional issue. And after sitting here and hstening to the 
testimony this morning and reviewing the history, it hasn’t 
changed much. Perhaps some would say, “Well, why will the De- 
p£ui;ment take so long to do this?” It’s not just because our sus- 
pense date, so to speak, is September of 1999 as granted by the 
House Nationed Security Committee and the Senate Armed Serv- 
ices Committee. 

I am convinced, after spending time looking at this. I talked to 
people who have been living and working in this environment for 
a lot longer than I have, and two things I found impressive: one, 
everybody agrees that this needs to be done. It needs to be done 
earnestly and it’s going to take us time to do it to do it right. 

That’s the commitment we’ll make. We will do this right and 
then be in a better position by the end of this study to provide 
what we feel will be some meaningful recommendations on where 
to go on this issue. 

[The prepared statement of General Lezy appears on p. 142.] 

The Chairman. Theuik you. General. WUl some of the procedures 
that you’re going to use, that inciude public hearings and testi- 
mony from individuals or organizations? 

General Lezy. At this time, sir, the plan does not call for pubUc 
hearings. I think the way the game plan is laid out is we’re going 
to request it in writing by extensive use of this Internet system, as 
I told you. But the door is still open if we need to do face-to-face. 
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The Chairman. I know there’s been some criticism about the 
September 30, 1999 time for this to be submitted to the Congress. 
But, as you mentioned, I hope it’s done right. Better be a little late 
and do it right. 

General Lezy. Yes, sir. 

The Chairman. It is a very complicated subject, even very con- 
troversial as I observed this morning. 

Mr. Thompson, does the adminis^ation support the existing law 
which generally prohibits garnishment of VA benefits for child sup- 
port? Does the a^inistration support existing law? 

Mr. Thompson. The administration has not recommended any 
changes in existing law. We’re not advocating any changes. 

The Chairman. I would take that to mean then that they would 
support the prohibition against the garnishment of benefits for 
child support. 

Mr. Thompson. We have not advocated a change. We’re satisfied 
with current law. 

The Chairman. Thanks. Are there questions from members for 
any one on the panel? 

Well, gentlemen, thank you very much. We appreciate you taking 
the time to testify today. We may submit some questions to you 
later on for the record. Tliank you. 

Our next panel, panel 5, if they would come up, please, moving 
right along, the last panel for the day. 

Gentlemen, thank you, and your entire statements will be made 
a p^ of the record. 

First to testify, Mr. Krebs, manager of legislative affairs in the 
Air Force Sergeants Association. Mr. Krebs. 

STATEMENTS OF JOSHUA W. KREBS, CHIEF MASTER SER- 
GEANT, USAF, RET., MANAGER, LEGISLATIVE AFFAIRS, AIR 
FORCE SERGEANTS ASSOCIATION; SERGEANT MAJOR MI- 
CHAEL F. OUELLETTE, DIRECTOR OF LEGISLATIVE AFFAIRS, 
NCOA; MARK H. OLANOFF, LEGISLATIVE DIRECTOR, THE RE- 
TIRED ENLISTED ASSOCIATION, AND RICK SURRATT, AS- 
SISTANT NATIONAL LEGISLATIVE DIRECTOR, DISABLED 
AMERICAN VETERANS 

STATEMENT OF JOSHUA KREBS 

Mr. Krebs. Mr. Chairman and members of the committee, we 
were pleased to receive your request to participate in these pro- 
ceedings. The Air Force Sergeants Association which represents the 
enlisted, active and retired, men and women of all components of 
the United States Air Force and their family members. 

This hearing provides a rare, courageous opportunity to fairly ex- 
amine a situation that’s been cloaked in emotion, built upon a clear 
misrepresentation of the military lifestyle, and generally avoided 
by Confess for over 15 years, all at the ermense of military retir- 
ees. Indeed, rather than fairness or justice for all parties involved, 
the Uniformed Services Former Spouses Protection Act focuses only 
on promoting the enrichment of former military spouses because of 
the automatic, without risk or need nature and lifetime duration 
of the award. We would hope that as a result of this hearing, the 
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process to address significant inequities targeted uniquely against 
military veterans may begin. 

The previous panel members have covered the inequities of Ae 
Current law and to save time, well not recover that ground. The 
Air Force Sergeants Association supports the reforms to the Uni- 
formed Services Former Spouse Protection Act proposed in House 
Resolution 2537, and believes that these changes are long overdue. 
The financial situation caused by the FSPA is unfair and particu- 
larly onerous for retired non-commissioned milita^ members. Usu- 
sdly, former spouses obtain financial security by virtue of their own 
income, the income of their new partners, or a combination of two 
incomes. 

By contrast, many military members who’s retired pay has been 
divided must support second families. Keep in mind that the mili- 

S veteran, if retired, is generaUy reentering the job market in 
He age, many with untransferable skills. 

Mr. Chairman, we ask you use your considerable influence to 
change the law to one of mimess to all parties concerned. Thank 
you for your time. 

[The prepared statement of Mr. Krebs appears on p. 148.] 

The Chairman. Thank you, Mr. Krebs. 

Our next witness is Mr. Ouellette, director of legislative affairs, 
the Non-Commissioned Officers Association. Welcome. 

STATEMENT OF MICHAEL OUELLETTE 

Mr. Ouellette. Good morning, Mr. Chairman. On behalf of the 
160,000 members of the Non-Commissioned OfBcers Association of 
the United States of America, I would like to thank you for the op- 
portunity to present testimony before your committee. 

NCOA president and CEO, Roger W. Putnam, asked me to ex- 
tend his appreciation to you for bringing this issue of the FSPA to 
the table for open discussion. 

Mr. Chairman, instead of reading, for a while here let me talk 
to you just briefly. Mr. Krebs hit it right on, that we are very con- 
cerned about FSPA from the enlisted side of the house. They’re the 
ones on the low end of the pay scale. You know, if you’re splitting 
$3,000 a month in retirement pay, that’s a whole lot different than 
when you split $1,000 in retirement pay as opposed to an officer 
retiree’s pay. You then must understand that people serving today 
are working imder entirely different retirement systems that were 
in effect at the time FSPA was passed. Consequently, they’re serv- 
ing for a reduced benefit that if the Former R-otection Act provi- 
sions are applied, are going to further reduce what the individual 
has in life. 

And we’re extremely concerned about that and then at the same 
time you’re seeing the changes in the benefits structure where mili- 
tary retirees are being asked to pay for more of their benefits in 
terms of healtii care, in terms of dental care, in terms of all the 
other items. So, an enlisted retiree caught up in the FSPA or in 
a divorce, many times is just left destitute and even if they are able 
to continue witii their life, they find themselves even unable to pro- 
tect their family. 

Mr. Chairman, as a military retiree, I am personally offended 
that the FSPA even exists simply because of its implications. It im- 
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plies that all military retirees are so irresponsible, untrustworthy, 
and even deadbeat, that a law had to be passed to instruct State 
courts to treat &em differently in divorce actions in order to en- 
sure they meet Idieir responsibilities and resulting settlements. 

Mr. Chairman, notlung could be further from Qie truth since the 
very foimdation of milits^ service centers aroxmd the requirement 
to meet both professional and personal responsibility. Failure to do 
so in both cases results in termination of service. 

Based on the wide range of discussion delivered this morning, it 
does not appear that FSPA can be tweaked in order to meet expec- 
tations on bolh sides of the issue, and not violate the basic provi- 
sions of the law. 

Although NCOA has indicated support for total repeal of the Act, 
perhaps the best course of action this committee could endorse 
would be to amend the Act, specifying that income levels of VA dis- 
ability and military retirement pay would be used to determine ali- 
mony and child support towards, on the part of the military retir- 
ees — awards on the part of the military retiree. Such action would 
appear to level the pla3dng field for all future military retirees and 
provide an opportunity for current retirees involved in FSPA settle- 
ments, to retium to court if they so desire, to revalidate the alimony 
requirements of their divorce decrees. NCOA believes such action 
to be a fair solution to the property issue of FSPA. 

In closing, Mr. Chairman, if something is not done to correct the 
inequity of FSPA in its current form, military retirees can be in- 
sured of only one thing: that the future spouse or spouses of ex- 
military spouses will forever and ever speak very highly of them. 
Thank you. 

[The prepared statement of Mr. Ouellette appears on p. 157.] 

The Chairman. Thank you. 

Mark Olanoff, Legislative Director for the Retired Enlisted Asso- 
ciation. 


STATEMENT OF MARK OLANOFF 

Mr. Olanoff. Good morning, Mr. Chairman and members of the 
committee. Thank you very much for allowing the Retired Enlisted 
Association to speak. 

Mr. Chairman, I’m not going to read my statement — obviously 
you have it. But I am going to give you a couple of observations 
based on what I’ve heard already today. 

I’m not a lawyer but I think I imderstand the concept of Federal- 
ism, and based on what I’ve heard from all the testimony in here 
this morning, I don’t think it could be more clear that the message 
that you should get from this hearing is we cannot have 50 ways 
of doing this. And that’s why it is a Federal question, and I com- 
mend you for your leadership for introducing H.R. 2537. 

I have received many phone caUs and also many e-mails from our 
members and other nmitary retirees, that talks about what their 
specific problem is. The gist of most of the correspondence and 
phone cdls that I’ve received is although the — ^we do not come here 
to say that people who owe child support should not pay the 
money. Obviously, we agree with that. However, it appears based 
on the way States courts are interpreting some of these statutes, 
that VA disability is being used to pay some of these awards. 
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And I think one of the problems as you are aware of, because you 
have advocated this change, Mr. Chairman, is the issue of concur- 
rent receipt of retired pay and VA disability which is now prohib- 
ited. So the military retiree has to make a choice when they receive 
this disability, that they have to give up a portion of their retired 
pay. So it really isn’t a great advantageous income benefit when 
they have to make that choice. And I would just kind of say that 
we hope that in the futiire Congress that we can have some reform 
on concurrent receipt legislation. 

But I do want to give you one example that I received from one 
of our members, was the fact that — and as I said. I’m not a lav^^er 
and I’m not here to say what’s right and what’s wrong. I’m just 
here to report what I’ve been told and what I see. 

One of our individual members, besides the division of property, 
the former spouse was awarded the house and the VA was respon- 
sible for the mortgage of that house. And the individual reports to 
me that after seven months of him not living there, this former 
spouse stopped paying on his VA mortgage. So of course, he didn’t 
Imow this until the VA went after him. So now not only is he pay- 
ing for whatever the court has added, now he has to apply for 
bankruptcy because he doesn’t have the money to pay for the mort- 
gage payments. 

So that’s one of the examples that I have to tell you, Mr. Chair- 
man. Again, I’d like to thank you for introducing H.R. 2537. I’d also 
to like thank Representatives Steams, Peterson, and Doyle of this 
committee who have also co-sponsored that legislation. And I would 
also large other members of this committee to look at this legisla- 
tion and support the Chairman. This is a bipartisan bill. This is 
not a political biU at all. 

The other thing that I’d like to bring to your attention, Mr. 
Chairman and the committee, is that this is ^so an equity issue. 
We’ve heard some discussions before of VA disability versus retire- 
ment — auid I’m sure my neort witness here who is from the DAV 
will probably have something to say about this — but if this issue 
was just clearly a non-retired veteran who was drawing a disabil- 
ity, this question would not even be discussed because it’s not 
property. 

So there are some inequities and as I stated earlier, from the 
witnesses that we’ve heard about whether you’re in civil service or 
whether you’re military or within certain segments of civiLseiwice, 
the law is not really being applied the seune. And as I stated, that’s 
why I think there needs to be a Federal answer to this question 
so every State does this the same way to be fair. 

The last thing I have to say to you, Mr. Chairman and the Com- 
mittee is — ^there was a mention of the Internet site, and I attach 
this with my statement and I t hink this really makes a mockery 
of this entire problem. But someone has actually built an Internet 
site which I’ve attached, that has the motto, “Ladies aim high.” 
And basically what this is, Mr. Chairman, and members of the 
committee, this is a step-hy-step description of how you get married 
and figure out the ways to divorce a military member and make 
money. And I think this is really terrible. This is really a mockery 
of what this is aU about. It’s already in my statement. 
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Thank you very much, Mr. Chairman, for allowing me and the 
Retired Enlisted Association to present our views. 

[The prepared statement of Mr. Olanoff, with attachment, ap- 
pears on p. 166.] 

The Chairman. Thank you, Mr. Olanoff. 

Our next witness and final witness for the day, Mr. Rick Surratt, 
the assistant national legislative director for the Disabled Veterans’ 
Association. 


STATEMENT OF RICK SURRATT 

Mr. Surratt. Mr. Chairman, and members of the committee, 
good morning. I am Rick Surratt with the Disabled American Vet- 
erans. 

One question we are addressing in this hearing is whether there 
is a problem relating to the way courts are treating veterans’ bene- 
fits when they make awards for spousal or child support. In the 
DAVs view, the answer to that question is yes, there is a problem. 

First, let me say that where (fisabihty compensation is received 
m lieu of military retired pay, the laws are complex. Without going 
into the details, in the final analysis the veteran has no protection 
against a court ordering that he or she make support payments 
from the compensation he or she receives by virtue of a waiver of 
military retired pay. Under some circumstances the courts can en- 
force these suimort awards by garnishment. 

Aside from that tangle of laws, no veteran who receives disability 
compensation or other veterans’ benefits is protected from imwar- 
ranted court awards of his or her benefits to third parties. Through 
an administrative process, VA is authorized to apportion a veter- 
an’s benefits to a separated spouse and dependent children not in 
the vetersms custody when warrsinted. And we have no complaint 
with that. 

Congress also enacted provisions which we believe exempts vet- 
erans benefits from awards of spousal or child support by the 
courts. That provision is foimd in Section 5301 of 'Ktle 38 United 
States code. In broad and all encompassing language, it exempts 
veterans’ benefits from attachment, levy, or seizure, by or under 
any legal or equitable process whatever, either before or after re- 
ceipt by the veteran. Some State courts have held that this lan- 
guage mews what it says: observing that its intent was to prevent 
the diversion of veterans’ benefits to persons other than veterans. 

Other State courts conveniently created an exception to the ex- 
emption for awards of spousal and child support. They have twisted 
the clew language of this law in all manner of ways to avoid the 
exemption it provides veterans. And imfortunately, the Supreme 
Court of the United States, has now completely changed its earlier 
interpretation of the law to go along with what the States are 
doing. 

Some of these courts have even required veterans to pay part of 
their disability compensation to divorced spouses in the form of ali- 
mony, although divorced spouses are entitled to no veterans’ bene- 
fits under veterans’ laws. That is particularly egregious and vio- 
lates the clear intent of Congress. 

We don’t suggest that disabled veterans should be able to avoid 
their responsibihty to support their dependent children. Neither do 
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we believe the Federal Government should let the State courts take 
veterans’ benefits without some constraints. The Federal Govern- 
ment should exercise some control over the taking of veterans’ ben- 
efits to ensure that any awards to third parties are warranted and 
proper, to guarantee that veterans’ disability compensation pay- 
ments will not be diverted to others for whom they were never in- 
tended, or who need them less than the disabled veteran. 

For example, we don’t believe a disabled veteran should be re- 
quired to pay part of his or her disability compensation to an able- 
bodied ex-spouse as alimony. We don’t believe a spouse should be 
able to abandon a veteran because service-connect^ disability ren- 
ders that unfortunate veteran mentally ill, and then have the court 
award a large portion of the disability compensation to that spouse 
upon divorce. 

The Federal Government should also exercise control over the 
taking of veterans’ benefits to ensure uniformity among &e States. 
With the States now interpreting the law to suit their own notions 
of what shovdd be, there is no muformity. There are Federsd safe- 
guards to protect veterans and their benefits firom predatory prac- 
tices in dealings with third parties such as educational insti^tions, 
and lending institutions in home sales. Congress should do the 
same for divorce actions. 

Veterans are no less vulnerable to unjust loss of their benefits in 
divorce actions than in the purchase of a home, for example. The 
States have shown little desire to protect veterans, and clearly 
demonstrated that they have little appreciation for the primary 
purpose of veterans’ benefits. 

I’ve covered that in the DAY’S recommendation for changing the 
law in my written statement so I won’t go into any more detail 
here. We urge the committee to consider our suggestion and we ap- 
preciate your interest in this issue. 

That concludes my statement, Mr. Chairman and I’ll be happy to 
answer any questions. 

[The prepared statement of Mr. Surratt appears on p. 178.] 

The Chairman. Thank you, Mr. Surratt. 

The gentleman from Loxiisiana, Dr. Cooksey. 

Mr. Cooksey. Question, thank you Mr. Chairman. Incidentally, 
I would point out that you have a very brave Chairman, as is obvi- 
ous by the absence of a lot of my colleagues. I think they would 
rather face tiie Vietcong or Saddam Hussein than the two groups 
that are on opposing sides of this issue today. So — I’m ex-Air Force, 
he’s ex-Navy. They deserve some credit. 

I question, if this is a Federal law, would these issues be heard 
before adjudicated and a Federal court? 

Mr. Surratt. Not usually. I’m not a lawyer but vinless it’s a Fed- 
ered question between 

Mr. Cooksey. Where will it be sir? I’m asking. I don’t know the 
answer. 

The Chairman. I beg your pardon? 

Mr. Cooksey. What is the answer to that? 

Mr. Surratt. There’s the diversity of citizenship, it would be in 
some cases but generally it’s the State co\u*t that hears domestic 
relations matter. 
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Mr. Cooksey. That’s correct. Well, my concern about national 
legislation I was talking to a Federal judge recently and he was 
criticizing those of us in my party for passing too much legislation 
that requires Federal judges to get involved in issues that they 
think are not germane to their — ^looking at you know, other issues. 

I think this is a very important issue. I Imow when I was in the 
Air Force and I was a newlswed at the time — and I’m still married 
to the same person for 31 years, and I did get married while I was 
on active duty. So Air Force weddings maybe last longer, I don’t 
know. But anyway, I was surprised that a guy that I knew that 
was also in flying status, that came in, he came into Texas, in Aus- 
tin from Arizona. He told me, he said he was transferred there be- 
cause he said that Texas was a man’s State and it was better for 
a man to get divorced in Texas than Arizona. I am from Louisiana 
and we reaiUy have good laws for women. So it varies from State- 
to-State and I’m sure it all changes. 

I think that the message though that you would get from the 
members of this committee — and in deference to them, we all had 
some other meetings that I was at and some of them are at now 
probably — is that we want to do what is fair to both parties. I’m 
particularly sensitive to veterans that have disabilities and prob- 
lems there. 

And on the other hand, as a father of three daughters all of 
whom are in their 20’s, one of whom is getting married. I’m also 
very sensitive to the women’s side of the issue. I really think it’s 
contingent upon the parties involved to work out something that 
will be fair, and civil, and equitable, and consider it to the spouse 
that on their wedding day you thought was the most wonderful 
person in the world, /^id your children which I hope you still think 
are the most wonderful people in the world. 

The Chairman. Thank you. Doctor. 

Mr. Surratt. Congressman, I’d like to comment on one thing you 
said about the Federal judge. I think the message that everyone is 
getting here is that if the legislation or the law were more clear 
we might actually cut down on some litigation. This must be a law- 
yer’s dream, I mean when you look at the laws and how they inter- 
relate. So perhaps that wo^dn’t be going against his caveat if Con- 
gress were to simplify these laws and make them more equitable. 

Mr. Cooksey. He was not discussing this issue in particular. The 
day I saw him he was having to write an opinion on an inmate who 
was suing the judicial system and the prison system because he did 
not get false teeth and he felt like he had been discriminated 
against, and another one that did not get into a school situation. 
So those were the issues he was talking about. But Federal judges 
like to think that they look at big issues. To me this is a big issue 
but it still needs to be worked out in an equitable m ann er. 

Mr. Olanopf. Dr. Cooksey, if I could just make a quick response. 
I agree with Rick about the Federal question, that it belongs at the 
State courts. But one of the examples I have with me today is an 
individual who was reassigned to Hawaii and eight days aiter he 
moved into biise housing his family left and went back to Illinois. 
And then he detailed all of his specific problems of the State laws 
of Illinois and what he couldn’t do and what he wasn’t sillowed to 
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do. And that’s the reeison why this is a Federal question and the 
issue needs to be one solution. 

You know, we’re not — I don’t think any of us are here to advocate 
that it needs to be the militaiw retirees’ favor. Both sides need to 
have proper protection. But I think based on what I’ve heard today 
and what I hear from my membership, is that we have 50 states 
and everything is not done the same way and certain people are 
protected and others are not. 

Mr. Cooksey. I see some ladies in the back nodding their head 
in a^eement. Is there then agreement from people from both sides 
of tms issue that we do need one set of rules, one law? 

Mr. Olanopf. And enforced the same way. 

Mr. Cooksey. Right. Okay. That answers my question. I’ll send 
a message to my friend, this Federal judge to 

The Chairman. Earlier today, one of the witnesses stated there 
would not be an action on this bill today and he is absolutely cor- 
rect, because of the pending DOD study, the lack of any action on 
the part of the Senate. And certainly we have less than 20 days, 
le^slative days left in this session. 

But let me assure you, if I am fortunate enough to return to the 
106th Congress and to serve in this position, we will address this 
problem at our earliest possible time. Ouellette. 

Mr. Ouellette. Mr. Stump, I want to thank you very much for 
the courage to bring this thing up. We, probably all of us collec- 
tively, knew that there was not probably going to be any action 
taken this year. The strong point is, I think from NCOA and many 
other groups, and I think some of the other witnesses said it, no- 
body told us. 

People are serving today, and if anything what this hearing is 
l^oing to do, with the resulting and the education portion of mis, 
IS probably being able to expand for the members that FSPA does 
exist and what are the imphcations, how does it work, what is the 
inmact on their lives? They need to know that. 

There are many, many of my members out there that are serving 
on active duty that are happily married that could care less about 
the Former l^xiuse Protection Act. In fact, they probably think it’s 
a good idea until they get caught up in a divorce action and then 
the ball really starts rolling and mey really get upset about it 
when ihey find out the full details. 

But I mow NCOA compliments you for taking a strong stand 
and at least bein^ able to rise to the occasion and try to do some- 
thing about the situation that is just absolutely devastating to en- 
listed. Thank you. 

The Chairman. Thank you, sir. If there are no further questions. 
Let me thank all the witnesses that appeared today. We mank you 
for taking the time to be with us, and for your stat^ents. 

If there are no other questions, the meeting stands adjourned. 

[Whereupon, at 11:57 a.m., the subcommittee adjourned subject 
to the call of the Chair.] 
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CHAIRMAN BOB STUMP 
STATEMENT 

COMMITTEE ON VETERANS’ AFFAIRS HEARING 
GARNISHMENT OF VETERANS’ BENEFITS 
AUGUST 5, 1998 

The Committee will be in order. 

We are here today to gain a better understanding of 

THE VARIOUS LAWS WHICH ALLOW VETERANS’ BENEFITS TO 
BE DIVIDED OR GARNISHED FOR CHILD SUPPORT AND OTHER 
COURT-ORDERED OBLIGATIONS. 

In our Federal system, states have the primary 

RESPONSIBILITY TO DETERMINE SPOUSE AND CHILD SUPPORT 
OBLIGATIONS. 

The failure by one or both parents to provide 

ADEQUATE SUPPORT FOR THEIR CHILDREN WAS DEALT WITH 
AT LENGTH WHEN CONGRESS REVISED OUR NATION’S 
WELFARE LAWS TWO YEARS AGO. 


( 36 ) 
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However, Congress has also long been concerned 

ABOUT PROTECTING PAYMENTS MADE TO DISABLED VETERANS 
FROM GARNISHMENT OR OTHER LEGAL CLAIMS. 

The fundamental question before us is: “Under what 

CIRCUMSTANCES SHOULD THE FEDERAL GOVERNMENT PERMIT 
THE GARNISHMENT OF DISABILITY BENEFITS OR MILITARY 
RETIRED PAY IN ORDER TO SATISFY A VETERAN’S FAMILY 
OBLIGATIONS?’’ 

We will receive testimony today on the circumstances 

IN WHICH GARNISHMENT IS ALLOWED AND WHETHER CHANGES 
TO THE CURRENT LAW WOULD MAKE IT MORE EQUITABLE. 

In addition, we welcome witnesses from the veterans’ 

AND FORMER MILITARY COMMUNITIES, WHO WILL SHARE THEIR 
VIEWS ON HOW MILITARY RETIRED PAY AND VETERAN’S 
BENEFITS ARE HANDLED DURING A DIVORCE. 

As MANY OF YOU KNOW, I HAVE INTRODUCED H.R. 2537, THE 
Uniformed Services Former Spouses Equity Act of 
1997. 

This bill does not repeal a judge’s authority to divide 

MILITARY RETIRED PAY, BUT ATTEMPTS TO PROVIDE GREATER 
EQUITY FOR BOTH PARTIES IN DIVORCE PROCEEDINGS. 
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We are all aware of inconsistent and apparently 

UNFAIR DECISIONS MADE BY THE STATE COURTS SYSTEM 
AFFECTING A VETERANS’ OBLIGATION FOR ALIMONY AND 
CHILD SUPPORT PAYMENTS. 

But uninformed judges or mistaken decisions should 

NOT BE THE BASIS FOR LEGISLATION. 

We need to develop a consensus that the law is not 

FAIRLY SERVING AMERICA’S INTERESTS. 

I APPRECIATE THE TIME WHICH SO MANY OF OUR WITNESSES 
HAVE SPENT IN ASSEMBLING INFORMATION FOR CONGRESS’ 
USE AS IT DELIBERATES ON THIS IMPORTANT TOPIC. 
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statement by Rep. Luis V. Qutierrez 
Committee on Veterans' Affairs 
August 5, 1998 


Thank you Mr. Chairman. 

As human beings, we wear many hats and take on many roles 
throughout our lives. 

At once we are individuals and members of communities. 

And we are defined differently in each of our relations with a variety of 
people and institutions. 

The Internal Revenue Service (IRS) sees us as taxpayers, businesses see 
us as consumers, doctors see patients and pro atheletes see fans. 

In our communities, we are neighbors, residents, homeowners or renters 
and citizens all at the same time. 

Today, we are dealing with an issue in which two of the definitions that 
people hold for others sometimes are questioned as to which is more 
important under the law. 

I am sure that all of us would qualify the brave men and women who 
served and defended our national interests in wars this century as 
veterans and heros. 

This they most certainly are. 

But again this is not all they are. Like all of us, veterans wear other 
hats and bear other titles. 

Veterans are fathers or mothers to their children, husbands and wives to 
each other and friends and companions to many of us here today. 
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This morning, we are confronted with the issue of how to treat the 
benefits that veterans receive while considering their obligations to then- 
families. 

As veterans, these individuals have earned and deserve the ftill benefits 
accrued them through their military service. 

As parents and spouses, they hold obligations that all who enter into 
these sacred relationships must honor. 

Legally, in cases of child support and divorce, we are faced with the 
complications of remembering our nation’s commitments to our 
veterans, while also ensuring that we do not forget a parents’ 
responsibility to their children. 

Sifting through the complexities of Federal and State laws governing 
familial relations in cases relating to veterans is no easy task. 

Conflicting interpretations of current law and poor oversight by 
Congress are partially to blame for these difficulties. 

However, I am pleased that we are holding this hearing so that we may 
learn more about this important issue. 

I look forward to start the learning process now. 

Thank you Mr. Chairman. 
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STATEMENT OF THE HONORABLE MIKE DOYLE (PA-18) 
Committee on Veterans’ Affairs 
Hearing on the Garnishment of Veterans’ Benefits 

August S, 1998 


I want to thank Chairman Stump for providing this opportunity to discuss the garnishment of 
veterans’ benefits for court-ordered family obligations in relation to the Uniform Services 
Former Spouses Protection Act (USFSPA). I also want to welcome the distinguished group of 
panelists who have been assembled to discuss this important matter. 

Without question, living up to one’s responsibilities, whether they be the payment of alimony 
or child support, should be encouraged. The determination of the scope of these 
responsibilities should be arrived at through a fair and equitable process. While the intent of 
enacting the Uniform Services Spouses Protection Act was to ensure fairness in regard to child 
support and spousal support, the implementation of this Act has caused a measure of inequality 
for a number of male and female retired veterans. 

I have personally heard from many of my constituents regarding the adverse effect the Uniform 
Services Former Spouses Protection Act has had on their lives. Their concerns center around 
the treatment of military retirement pay as property during divorce proceedings. By extension, 
they do not view the right of an ex-spouse to continue to receive a share of their retired pay 
after their former spouse has remarried, or the fact that there is no limitation on when a former 
spouse can seek a division of retirement pay, as being either fair or equitable. 

It is my hope that the insight brought forth today, in conjunction with the report that is 
scheduled to be completed by the Department of Defense, will contribute to the formulation of 
viable adjustments that could be made to the Uniform Services Former Spouses Protection Act 
that would address the concerns of veterans without creating disadvantages for their former 
spouses. 
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Opening Remarks for Rep. Mascara at Veterans Committee hearing on August 5, 1998 

Thank you Mr. Chairman for calling this hearing. I would also like to thank the panelists 
for testifying at this hearing today. 

The issue that will be discussed today is a very complex one with no easy solutions. 
What is a fair and equitable way to divide the proceeds of a veteran’s retirement and/or 
disability payments? 

I think everyone understands that relationships change over a period of time. Divorces 
are on the increase in the United States and especially in the military. Here the 
demands of military service often lead to the breakup of many marriages. 

The reason we are here today is not to make any sudden discoveries, judgements or to 
punish anyone for the choices they make. Hopefully this hearing will shed some light 
on how the Congress can help solve some of the problems associated with the division 
of property in a divorce action. 

The lives of veterans, their spouses and their children are affected daily. We must deal 
with these issues as soon as possible and assure equity to all those who are involved. 

I look forward to hearing from the panels and the distinguished guests here today. 
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STATEMENT OF PATRICK J. KUSIAK, LEGAL CONSULTANT TO THE RETIRED 
OFFICERS ASSOCIATION BEFORE THE HOUSE COMMITTEE ON VETERANS’ 
AFFAIRS REGARDING GARNISHMENT OF VETERANS’ BENEFITS FOR CHILD 
SUPPORT AND OTHER COURT-ORDERED FAMILY OBLIGATIONS 

Chairman Stump and distinguished members of the committee, I am pleased to be here 
this morning to provide some observations regarding federal laws related to the 
garnishment of veterans benefits for child support and other court-ordered family 
obligations and the views of The Retired Officers Association on these matters. As 
explained more fully in my curriculum vitae, my knowledge regarding federal laws 
concerning garnishment comes from my experience while assigned to the Office of the 
Secretary of Defense related to hearings on and amendments to the Uniformed 
Services Former Spouses’ Protection Act (USFSPA) in 1990. Following my retirement 
in 1993, at the request of The Retired Officers Association, I’ve conducted extensive 
research into the USFSPA. 

GARNISHMENT OF VETERANS’ BENEFITS FOR CHILD SUPPORT 
AND OTHER FAMILY OBLIGATIONS 

FEDERAL LAWS 

There are two federal laws that address the garnishment of federal payments to enforce 
court-ordered child support and spousal support. The Uniformed Services former 
spouses’ Protection Act (USFSPA) and the Child Support Enforcement Act (CSEA). 

Uniformed Services Former Spouses’ Protection Act 

Provisions of the Uniformed Services Former Spouses’ Protection Act (USFSPA), 
(codified, in part, at 10 U.S. C. section 1408) direct service Secretaries to make 
payments of chiid support and spousal support in compliance with court orders from 
“disposable retired pay”. Disposable retired pay excludes amounts of retired pay 
waived in order to receive veteran’s disability compensation. Consequently, USFSPA 
provides no authority to satisfy child support/spousal support obligations from disabiiity 
retired pay (based on percentage of disability) or from disability compensation from the 
Department of Veterans Affairs. 


38 use 5301 

In general, section 5301 of title 38, United States Code, provides that benefits under 
any law administered by DVA are exempt from the claims of creditors. The Chiid 
Support Enforcement Act (CSEA) (42 U.S.C. secs. 651 - 669b) waives this exemption 
for purposes of garnishment orders for enforcement of court-ordered child support and 
alimony. 
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Child Support Enforcement Act 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (P.L. 
104-193) consolidated and streamlined the legal authorities to collect support from 
federal employees including members of the uniformed services and veterans, it also 
broadened the definition of income subject to garnishment to include, among other 
things, retirement and pension pay including disabilitv oav if the veteran has waived a 
portion of retirement to receive disability pay, and veteran s benefits.’ 

Conflict? 

It has been suggested that the 1996 amendment to the federal garnishment rules 
conflicts with prohibitions contained in the USFSPA. We don't agree. While the 
USFSPA may very well operate to prohibit a division of military retired pay waived to 
receive disability compensation from OVA (and consequently, disability compensation), 
the absence of authority for the Service Secretaries to make payments of amounts 
waived to receive compensation from DVA does not conflict with provisions of law that 
specifically authorize DVA to make payments of disability compensation (including 
disability compensation received in lieu of military retired pay) in compliance with court- 
ordered child support or alimony. 


CHILD SUPPORT 

Parents have a legal and moral obligation to support their children. The Retired 
Officers Association strongly endorses efforts to facilitate the collection of child support 
from federal payments paid to retired members of the uniformed services as well as 
members on active duty. All forms of compensation for military service including 
disability retired pay and disability compensation from the Department of Veterans 
Affairs should be subject to garnishment tor child support. 

SPOUSAL SUPPORT/ALIMONY 

The Retired Officers Association feels that legislation authorizing garnishment of 
disability compensation for court-ordered spousal support or alimony may not have 
been subjected to significant scrutiny and evaluation. As explained more fully below, 
some state courts have used alimony to circumvent prohibitions regarding the division 


' As amended, 42 USC sec. 659 specifically includes as moneys subject to garnishment, “periodic 
payment or other payments ... by the Secretary of Veterans Affairs as compensation for a service- 
connected disability paid by the Secretary to a former member of the Armed forces who is in receipt of 
retired pay or retainer pay if the former member has waived a portion of the retired or retainer pay in order 
to receive such compensation." [Emphasis added.] The term " former member” appears to be an 
unintended limitation. “Former member" refers to an individual who is not currently a member of the 
armed forces in any capacity. All retired members of the regular components of the Armed Forces remain 
members of the Armed Forces after retirement from active duty, albeit in a retired capacity. A former 
member is a term that referred to members of the Reserve components of the Armed Forces, who, after 
completing sufficient years of creditable sen/ice (normally 20 years), including service as a member of the 
Reserves and reaching age 60, became entitled to retired pay without regard to status as a member of the 
Armed Forces. 
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of disability compensation as a marital asset. Consequently, strengthened and 
streamlined federal authority regarding the enforcement of child support obligations 
should not have been extended to the enforcement of spousal support obligations 
without careful study and, we feel, meaningful modifications. 

Using Spousal Support/Alimony to Divide Disability 

Since the enactment of the USFSPA, state courts have interpreted and applied the 
USFSPA in countless numbers of cases. In many cases, state courts have applied the 
limitations of the federal law evenhandedly, consistent with the letter and intent of the 
law. However, there have been a substantial number of cases where state courts have 
been unwilling or unable to apply the limitations and protections of the USFSPA in a 
manner consistent with letter and or intent of the law. 

No federal law, including the USFSPA, provides any authority to treat any amount of 
disability retired pay based on some measure of disability and disability compensation 
from the Department of Veterans' Affairs as a martial asset. Divorce courts of several 
states have had great difficulty reconciling this limitation of federal law regarding 
entitlements to disability retired pay and disability compensation and their state laws 
regarding the division of deferred compensation as marital property. 

PROBLEM: Initially, state courts read the USFSPA limitations regarding disposable 
retired pay as limitations on the amounts payable by Service Secretaries but not as a 
limitation on what could be divided. After Mansell, where the U.S. Supreme Court held 
that disposable retired pay was a limitation on what could be divided, state courts have 
used alimony/spousal support awards to circumvent this limitation. 

Traditionally, alimony, also known as separate maintenance or spousal support, is a 
payment of support from one spouse to a former spouse for a temporary period. The 
purpose of alimony was to provide support. It was based on need and the financial 
circumstances of the parties. In virtually all circumstances, alimony ended if the 
receiving spouse remarried or no longer needed support. In addition, alimony could be 
the subject of garnishment and other procedures compelling payment whereas 
payments regarding marital property were not collectible through garnishment and other 
compulsory processes. To overcome obstacles regarding the division of disability 
compensation, some state courts issue orders requiring payments of permanent 
alimony in an amount equal to the amount of retired pay that would be payable if the 
retiree had not received disability compensation. Payments are required even if the 
recipient former spouse remarries. Because the payments are identified as alimony, 
they are not considered to violate federal law. 

SOLUTION: Alimony has been used to circumvent (by “supportifying”) an otherwise 
invalid division of disability compensation. To prohibit such actions, the USFSPA and 
the CSEA should be amended to invalidate any obligation to make any court-ordered 
payment of alimony that is considered “a payment in lieu of a payment of retired pay as 
marital property”. The definition of such invalidated payments would look to the 
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amount, timing, and termination of such payments. For example, any payment paid for 
the life of the retiree or the former spouse, which ever occurs first, without regard to 
economic need or the remarriage of the former spouse would be presumed to be a 
payment In lieu of retired pay as marital property and prohibited. 

Other Ways to Divide Disability Retired Pay and Disability Compensation 

PROBLEM: Initially, state courts read the USFSPA limitations regarding disposable 
retired pay as limitations on the amounts payable by Service Secretaries but not as a 
limitation on what could be divided. After Mansell, where the U.S. Supreme Court held 
that disposable retired pay was a limitation on what could be divided, state courts have 
used alimony and the following additional means to circumvent this limitation: 

1 . Res judicata. This concept prohibits reopening final judgments. If a member failed 
to object to a division of nondivisible disability compensation at the time of the initial 
judgment, an objection to court orders directing payments after the original 
adjudication are dismissed because the issue regarding the division of disability 
compensation is considered res judicata. 

2. Agreement. If a member has agreed to provide a certain percentage of disposable 
retired pay to a former spouse, any reduction in the amount of disposable retired 
pay available for division is deemed to be a violation of an agreement between the 
retiree and the former spouse to provide a particular sum to a former spouse. 

3. Offsetting award. Some states require an equitable rather than an equal division of 
marital property. In such states, nothing prohibits a court from considering disability 
compensation payable only to a disabled retiree in determining a proper allocation 
of marital assets among the parties. 

4. Court Orders. Some state courts have issued orders directing disabled retirees to 
not waive an increased amount of retired pay to receive an increased amount of 
disability compensation, to preserve a former spouse’s intefest in disposable retired 
pay. 

SOLUTIONS: Given the many differing abuses by state courts, any comprehensive 
response requires a multifaceted approach to address each abuse. Consequently, the 
solutions to the problem of dividing disability compensation should include the following: 

1. Affirmatively Prohibit Any Division of Disability Compensation. A number of state 
courts have relied on the absence in federal law of an affirmative prohibition 
regarding the division of disability compensation to validate state court orders 
dividing such disability compensation. The USFSPA should be amended to 
affirmatively prohibit any division of disability compensation. 

2. Res judicata. Any court order enforcing an invalid division of military retired pay 
should be unenforceable, without regard to whether or not there was an objection to 
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the invalid division. On the other hand, a proper division of disposable retired pay 
should be enforceable without further litigation. The USFSPA should be amended 
to establish certain categories of clearly invalid divisions of disposable retired pay 
that are void ab initio and unenforceable by any subsequent court order, 
notwithstanding res judicata. Among the categories of invalid divisions of retired pay 
is any division of disability compensation. 

3. Agreement. The USFSPA should be amended to provide that an agreement of a 
member to divide disability compensation is void ab initio and cannot provide the 
basis to order any member to make payments of disability compensation as marital 
property. 

4. Offsetting award. The USFSPA should be amended to specifically prohibit a state 
court from considering disability compensation when determining the equitable 
division of marital assets. Disability compensation should not be considered an 
asset of the disabled member. It may, however, be considered in determining the 
respective income of each of the marital partners. 

5. Court orders. No court order should be able to prohibit a disabled retiree from 
applying for or from waiving retired pay in order to receive disability compensation. 
The USFSPA should be amended to prohibit and make unenforceable any court 
order prohibiting a disabled retiree from taking any action authorized by federal law 
related to disability compensation. 

OTHER INEQUITIES 

PAYMENTS AFTER REMARRIAGE 

PROBLEM: One of the most troubling aspects of the USFSPA is that remarriage of a 
former spouse has no effect on the right of a former spouse to receive disposable 
retired pay as a result of a court order that divided disposable retired pay as marital 
property. One rationale for permitting retired pay to be treated as marital property was 
to provide a mechanism to provide for the support of a former spouse of a retired 
member of the uniformed services in those few states that did not authorize alimony. 

Remarriage extinguishes the obligation for a person to support a former spouse. 
Remarriage prior to a certain age also extinguishes entitlement to many federal 
benefits, including Social Security widow’s benefit. Survivor Benefit Plan (SBP) 
payments, and survivor benefits from the Department of Veterans Affairs. Remarriage 
also extinguishes entitlement to payments of pension benefits for former spouses for 
certain federal employees. 

SOLUTION: Amend the USFSPA to terminate the interest of a former spouse in 
disposable retired pay as martial property if a former spouse remarries. This would 
provide remarried former spouses of retired members of the uniformed services with 
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treatment comparable to the treatment of remarried former spouses of Foreign Service 
and Central Intelligence Agency retirees. 

SURVIVOR BENEFIT PLAN INEQUITIES 

Retired members of the armed forces entitled to retired pay are eligible to participate in 
the Sunrivor Benefit Plan (SBP). Surviving spouses under age 62 receive 55 percent of 
gross retired pay (or some lesser selected amount) and survivors 62 or older receive a 
survivor annuity equal to 35 percent of gross retired pay (or some lesser selected 
amount). The retired pay of participants in the SBP is reduced by 6.5 percent of gross 
retired pay (or some lesser selected amount). The election to participate in SBP is 
made at the time of retirement. A former spouse is eligible to receive benefits under the 
SBP. There are several inequities and inappropriate limitations regarding SBP for 
former spouses. 


Payment of SBP Premium 

The USFSPA defines disposable retired pay as gross retired pay less amounts 
deducted because of an election to provide an annuity to a spouse or former spouse to 
whom a payment of disposable retired pay is being made.^ The effect of this definition 
is that the economic burden of SBP premiums is on the recipients of disposable retired 
pay in the same proportion as these recipients receive disposable retired pay as marital 
property. If a former spouse receives 25 percent of disposable retired pay as the 
former spouse's share of disposable retired pay as marital property and a retired 
member receives 75 percent of disposable retired pay as the retiree’s share of 
disposable retired pay as marital property, the retiree is paying 75 percent of the 
economic burden of SBP and the former spouse is paying 25 percent of the burden. 

Yet the former spouse receives all of the benefit of SBP participation. 

In recognition of these economics many state courts direct a former spouse to pay the 
entire cost for providing a SBP benefit to the former spouse. In fact, the Defense 
Finance and Accounting Service has reported that nearly fifty percent of ali divorce 
decrees require the former spouse to pay for the costs of an SBP annuity for the former 
spouse. 

PROBLEM: The USFSPA does not permit compliance with court orders directing a 
reduction in amounts paid to a former spouse to pay for SBP. This is because the only 
amount of retired pay that may be divided as marital property — disposable retired pay 
— already reflects reductions in retired pay for participation in SBP. Since disposable 
retired pay already reflects reductions for SBP before any division of retired pay as 
marital property, the economic burden of SBP is paid by the retiree and the former 
spouse in the same proportions as their respective shares of retired pay as marital 
property. 


^ 10U.S.C.51408(aX3)(D). 
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The only way under current law to have a former spouse pay for the cost of SBP is to 
revise the amount of disposable retired pay payable to the former spouse as marital 
property (expressed as an amount certain or as a percentage of disposable retired 
pay) to reflect a reduction. One way to shift the economic burden of SBP to a former 
spouse would be reduce the amount of disposable retired pay payable to the former 
spouse as marital property. In the example above, this would require reducing the 
former spouse's share of disposable retired pay from 25 percent to 1 9.78 percent 
(19.78% of disposable retired pay is equal to 25% of gross retired pay reduced by SBP 
costs — an amount equal to 6.5% of gross retired pay). This approach complicates the 
calculation of spousal interests in retired pay and confuses participants. 

SOLUTION; A simpler approach would be to amend the USFSPA to permit the 
Secretaries of the military departments to comply with court orders directing a former 
spouse to pay the cost of participation in the SBP. 

Multiple SBP Benefit 

PROBLEM: Current federal law permits a former spouse who receives as little as 1 0 
percent of disposable retired pay as martial properly to receive 100 percent of the SBP 
benefit. In addition, current law does not permit a retired member who has been 
divorced and remarried to provide any SBP benefit to the retiree’s current spouse if 
SBP is in effect for the retiree’s former spouse. Under the federal laws that provide 
survivor benefits for other federal employees, a retiree may provide multiple survivor 
annuities. 

SOLUTION: Amend federal law related to SBP to pennil multiple survivor annuities. 

USFSPA FORCES INEQUITABLE DIVISIONS OF RETIRED PAY 

The USFSPA requires court orders that divide retired pay as property to “specifically 
[provide] for the payment of an amount, expressed in dollars or as a percentage of 
disposable retired pay, from the disposable retired pay of a member to the spouse or 
former spouse of that member.”^ This requirement encourages courts to issue court 
orders that are inequitable. 

Regular increases in military retired pay to reflect increases in the cost of living are 
common knowledge. Therefore, any award of retired pay as marital property that 
provides for the payment of a specific dollar amount invites regular revisions to 
accommodate increases in retired pay based on inflation. To avoid this, courts issue 
orders that express a division of retired pay as marital property as a percentage of 
disposable retired pay. 

PROBLEM: In circumstances where a member was married at the time of retirement, 
the percentage approach is not obviously inequitable. If, however, a member is 
divorced while on active duty and retires several years and promotions later, a division 


’ 10 U.S.C.§ 1408(a)(2)(C). 
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of retired pay expressed as a percentage of disposable retired pay when the 
percentage is only based on years of marriage while on active duty is clearly 
inequitable. It is also incompatible with notions of community properly whereby the 
community’s interest in marital properly ends when the community ends. Increases in 
retired pay as a result of service or promotions after divorce are generally considered 
the separate property of the member. 

The USFSPA provides no mechanism to assist courts in establishing an administrable 
formula to determine each party’s interest in disposable retired pay if a member is 
divorced while on active duty. Instead, the law requires payments that are easily 
administered by the military departments. Members, former spouses, and courts are 
not provided any information or assistance in calculating an equitable division of retired 
pay. It’s not surprising that courts, relying on little more than some sense of justice, 
issue orders dividing retired pay on the basis of years of marriage during which the 
member performed service creditable for purposes of entitlement to retired pay. 

SOLUTION: Amend the USFSPA to establish a procedure and, if appropriate, a 
formula to permit a state court to equitably divide retired pay on the basis of rank and 
years of service at the time of divorce rather than rank and years of service at the time 
of retirement. 


CIRCUMVENTING FEDERAL INVALIDATION OF 
CERTAIN RETROACTIVE DIVISIONS OF RETIRED PAY 

When legislation that would become the USFSPA was under consideration by the 
Congress, one of the principal concerns was retroactive application of the decision of 
the U.S. Supreme Court in McCarty v. McCarty. In general, decisions of courts are 
based on current law. Not surprisingly, the decision of the U.S. Supreme Court in 
McCarty invalidating a division of military retired pay by a state divorce court raised 
serious questions regarding the validity of existing decrees that had divided military 
retired pay. Retroactive application of McCartyto invalidate existing divisions of retired 
pay could disrupt everyone's expectations. To prevent retroactive application of 
McCartyto invalidate existing decrees, the USFSPA used an effective date of the day 
before the date of the decision of the U.S. Supreme Court. However, the congress 
intended no retroactive application of the USFSPA to divide retired pay in cases that 
had not taken action to divide retired pay. 

Unfortunately, the language of the original enactment did not prevent state courts from 
reopening long settled divorce decrees to divide previously undivided military retired 
pay and that is precisely what many former spouses began to do. In many jurisdictions, 
courts that granted a divorce decree retain jurisdiction to render decisions in connection 
with the divorce. Although such jurisdiction is normally to ensure continuing supervision 
of matters related to child and spousal support, divisions of marital assets may 
sometimes be considered. In other states, an unadjudicated matter related to the 
ownership of property by two or more parties can be the subject of litigation 


8 



50 


characterized as an action to partition property. Former spouses used both techniques 
to divide retired pay retroactively. 

Congress never intended for the enactment of the USFSPA to provide an opportunity to 
reopen long settled divorce decrees and divide military retired pay if the original divorce 
decree did not treat (or retain jurisdiction to treat) military retired pay as martial 
property. To make federal limitations unambiguous, in 1990 the USFSPA was 
amended to deprive any court of jurisdiction to treat disposable retired pay as martial 
property if the final divorce decree was issued before June 25, 1981 , and did not treat 
(or reserve jurisdiction to treat) disposable retired pay as marital property." The 
amendment was explicitly made effective with respect to judgments issued before, on 
or after the date of enactment of the amendment (November 5, 1990). In the case of 
judgments issued before November 5, 1990, the amendment would not relieve any 
obligation to make a payment that is required to be made before the end of a two-year 
period following November 5, 1990.^ 

PROBLEM: State courts have avoided this prohibition by holding that all courts of the 
state are deemed to reserve jurisdiction to treat disposable retired pay as marital 
property or by holding that the legal concept of res judicata prevented the reopening 
and invalidation of final decree that retroactively dividing military retired pay, 
notwithstanding federal law invalidating such retroactive divisions. 

SOLUTION: Any court order enforcing an invalid retroactive division of military retired 
pay should be unenforceable. The USFSPA should be amended to declare invalid 
retroactive divisions of disposable retired pay as void and unenforceable by any 
subsequent court order, res judicata notwithstanding. Invalid retroactive divisions of 
retired pay could also be included in the categories of invalid division of retired pay, 
discussed under Res judicata, related to the division of disability compensation, supra. 


UNEQUAL DIVISION — FORMER SPOUSE'S SHARE GREATER THAN HALF 
OF MARITAL SHARE OF DISPOSABLE RETIRED PAY 

In 1 990 the USFSPA was amended to limit the amount of disposable retired pay 
divisible as marital property to 50 percent of disposable retired pay. In particular, the 
USFSPA currently provides that “the total amount of disposable retired pay . . . payable 
under all court orders [treating retired pay as marital property] may not exceed 50 
percent of disposable retired pay.” An equal division of marital property should be 
expected to provide an equal amount of the marital share of disposable retired pay to 
both spouses, 

PROBLEM: State courts routinely award more than fifty percent of the marital share of 
disposable retired pay to a former spouse to offset the effect of other limitations or 
reductions in disposable retired pay. For example: 


■' 10 U.S.C, §1408(cXl), as amended by P.L. IOi-510, §555<a), 104 Slat. 1569 (1990). 
’ Section 555(c), P.L. 101-510, 104 Stat,1569, 1570(1990). 
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An increase in the amount of disposable retired pay payable under a divorce 
decree from 18 percent to 40 percent to offset a reduction in disposable retired 
pay resulting from an increase in disability compensation was not considered to 
be improper because the increased amount did not exceed the 50 percent limit 
under the USFSPA. 

SOLUTION: The USFSPA should be amended to limit the amount of retired pay that 
may be treated as marital property to SO percent of the amount of retired pay 
considered earned during a marriage and to prohibit payments that are considered 
payments in lieu of disposable retired pay. 

WINDFALL — DIVISION OF MILITARY RETIRED PAY BASED ON RANK AND 
YEARS OF SERVICE AT RETIREMENT RATHER THAN RANK AND YEARS OF 
SERVICE AT DIVORCE 

Although principles of community property and equitable property terminate a marital 
interest in property at the time the marriage is terminated, the application of this 
principle to a division of military retired pay as marital property is far from certain. An 
equal division of disposable retired pay (unreduced as a result of disability or other 
circumstances) should only occur in circumstances where the marriage has continued 
for the entire period of service on active duty creditable for retired pay purposes. 

PROBLEM: The problem arises whenever the period of service is greater than the 
length of the marriage. Assuming the rank at divorce is also the rank at retirement, a 
division of retired pay on the basis of years of marriage while performing service 
creditable for retired pay purposes should produce a division of retired pay where the 
member receives a percentage of retired pay greater than 50 percent and the former 
spouse receives a percentage of retired pay less than 50 percent — an unequal division 
— yet many courts award a 50-50 split in these circumstances. 

Divorce while on active duty may occur at a rank other than the rank at which the 
member ultimately retires. In many cases, courts provide a formula approach that 
merely looks to years of marriage white performing creditable service, without 
consideration of the disparity in rank or pay grade between the time of divorce and 
retirement. This is particularly inappropriate in cases where continuing military service 
was a factor leading to the divorce. Unfortunately a number of state courts have 
concluded that federal law does not preclude a division of disposable retired pay that 
could result in the division of post-divorce increases in retired pay, even though such 
increases in retired pay would be considered separate property in most circumstances. 

In addition, as explained above under “Deficiencies in the Uniformed Sen/ices Former 
Spouses’ Protection Act,” supra, the USFSPA requires court orders dividing disposable 
retired pay as marital property to be expressed as specific dollar amounts or as a 
percentage of disposable retired pay. These requirements make it extremely difficult 
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for court in these cases to issue an order providing for an equitable division of retired 
pay. 

SOLUTION: The USFSPA should be amended to limit the amount of retired pay that 
may be treated as marital property to the disposable retired pay considered earned 
during marriage. The amount should be based on the rank or pay grade and years of 
service at the time of divorce. 

PAYMENTS OF RETIRED PAY FROM MEMBERS ON ACTIVE DUTY 

PROBLEM: The USFSPA expressly does not authorize any court to order a member of 
the uniformed services to apply for retirement or to retire at a particular time in order to 
effectuate any payment under section 1408 of title 10, United States Code.® However, 
state courts have not felt constrained to require a member who continues on active duty 
to make payments to a former spouse in an amount equal to what the former spouse 
would have received if the member had retired iwhen first eligible to do so. Courts have 
rejected member arguments that such orders are indirect orders to retire in violation of 
the USFSPA. 

SOLUTION: The USFSPA should be amended to prohibit court orders requiring a 
member to make payments to a former spouse that are payments in lieu of retired pay 
as marital property of a member on active duty, without regard to the eligibility of the 
member to retire. 


LIMITATIONS ON PAYMENTS OF RETIRED PAY 

When the USFSPA was enacted, there was substantial concern that federal limitations 
on payments of retired pay should not be construed to limit a member’s obligation to 
comply with court orders directing payments of alimony or child support. Consequently 
provisions were included to prevent members from avoiding obligations to pay alimony 
or child support.^ 

PROBLEM: Although the USFSPA contains provisions that make it clear the USFSPA 
does not permit a member to avoid obligations to make payments of alimony or child 
support, state courts have used these provisions to interpret the USFSPA to permit 
payments of retired pay as marital property that are prohibited. 

SOLUTION: The USFSPA should be amended to clarify that although a member’s 
obligation to make payments of alimony or child support are unaffected by the 
USFSPA, payments of retired pay as marital property (or payments in lieu of such 
payments) are subject to the limitations of the USFSPA. 


10 U.S.C. § 1408(c)(3). 
’ 10 U.S.C. § 1408(e)(6). 
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CONCLUSION/SUMMARY 

Federal law (USFSPA and CSEA) should be amended to restore a balanced even- 

handed approach in divorces involving members of the armed forces and veterans and 

to correct serious inequities and other difficulties. Remedies recommended include: 

1 . Amend CSEA to prevent the use of alimony as a means to divide disability 
compensation by prohibiting “payments in lieu of retired pay as marital property.” 

2. Amend USFSPA to affirmatively prohibit the division of disability compensation. 

3. Amend USFSPA to diminish the use of other means used by state courts to 
divide disability compensation. 

4. Amend federal law to invalidate and make unenforceable any state court order 
that prohibits a veteran from waiving retired pay to receive disability 
compensation. 

5. Amend USFSPA to extinguish the interest of a tonner spouse in disposable 
retired pay upon remarriage. 

6. Amend USFSPA to permit a former spouse to pay SBP premiums. 

7. Amend SBP to authorize multiple SBP beneficiaries. 

8. Amend USFSPA to prevent windfall benefit by providing a basis for a division of 
retired pay based on rank and service at the time of divorce rather than rank and 
sen/ice at the time of retirement. 

9. Amend USFSPA to invalidate any court order that improperly divided retired pay 
retroactively and make it unenforceable. 

10. Amend USFSPA to limit the amount of disposable retired pay that may be 
treated as marital property to 50 percent of the amount of retired pay attributable 
to military service while married. 

1 1 . Amend USFSPA to prohibit any court order requiring a member on active duty to 
make payments to a former spouse that are payments in lieu of payments of 
retired pay as marital property. 

Thank you for this opportunity to present these observations and the views of The 

Retired Officers Association on this important matter. 
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TROA’s Testimony is supported by the following organizations: 
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Commissioned Officers Association of the US Public Health Service, Inc. 

CWO & WO Association US Coast Guard 

Enlisted Association of the National Guard of the US 

Fleet Reserve Association 

Jewish War Veterans of the USA 

Marine Corps Reserve Officers Association 

National Guard Association of the US 

National Order of Battlefield Commissions 

Naval Enlisted Reserve Association 

Navy League of the US 

Reserve Officers Association 

The Military Chaplains Association of the USA 

The Retired Enlisted Association 

The Retired Officers Association 

United Armed Forces Association 

USCG Chief Petty Officers Association 

US Army Warrant OfRcers Association 

Veterans of Foreign Wars 
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C. A. (Mack) McKinney is the Legislative Counsel for the Fleet 
Reserve Association (FRA) and the voluntary Administrator for The 
Military Coalition. 

McKinney, who served in WWII, Korea and Vietnam, retired from the 
United States Marine Corps in 1971 as a Sergeant Major of Marines. 
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Hill Marines, as its senior vice commandant. In 1988 he was elected 
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State of Texas, and National Adjutant-Paymaster and National Legisla- 
tive Officer for that organization's national headquarters. 
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A STATEMENT OF "CORPORATE HISTORY" LEADING TO THE ENACTMENT OF 
THE UNIFORMED SERVICES FORMER SPOUSES PROTECTION ACT 
(USFSPA) 


Mr. Chairman. I am C. A. (Mack) McKinney, Legislative 
Counsel, Fleet Reserve Association (FRA). I appreciate the 
opportunity to address the subject of a court ordered family 
obligation, the Uniformed Services Former Spouses Protection Act 
(USFSPA), Public Law 97-252, 10 USC 1408. Supporting this 
statement are the below listed military and veterans' organiza- 
tions numbering more than 3 million members. They are: 


Air Force Association 
Assn, of Military Surgeons 
of the United States 
Enlisted Assn. Of the National 
Guard of the U . S . 

Fleet Reserve Association 
Jewish War Veterans of the U. S. 
Marine Corps Reserve Officers Assn. 
National Order of Battlefield 
Commissions 


Naval Reserve Association 
Navy League of the U . S . 

The Retired Enlisted Association 
The Retired Officers Association 
United Armed Forces Association 
U.S. Coast Guard Chief Petty Officers 
Association 

U.S. Amy Warrant Officers Assn. 
Veterans of Foreign Wars of the U.S. 


To understand the mechanics that moved Congress to enact the 
USFSPA, one must be knowledgeable of the events leading to its 
finale. The following statement was prepared by this witness who 
played a major role in trying to delay the momentum driving the 
force toward the enactment of what the military and veterans' 
groups believed to be a one-sided proposal. Much of this 
statement is supported by documents retained on file by this 
witness . 


MILITARY RETIRED PAY 

For almost a century, prior to the enactment of USFSPA, 

U. S. Courts agreed that military retired pay is neither an 
annuity, a pension, nor a payment for fully retiring from the 
Armed Forces of the United States. As far back as 1881, the U.S. 
Supreme Court held in U.S. v. Tyler (105 U.S. 244) that officers 
retired from active service were still "in the military service 
of the government." The Court took note that those on the 
retired list "were in all respects still performing 'service' 

"It is inposslble to hold that men who are by statute 
declared to be a part of the arx:^, who may wear its unifom, 
whose names shall be borne upon its register, who may be 
assigned by their superior officers to specified duties by 
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detail as other officera are, who are subject to the rules 
and articles of war, and may be tried, not by a jury, as 
other citizens are, but by a military court-martial, for 
any breach of those rules, and who may finally be dismissed 
on such trial from the service in disgrace, are still not 
in military service . " 

Other Courts upheld the earlier decision. In Lemly v. 

United States (109 Ct.Cl. 760,763 (1948)) the Court stated: 
"Retirement pay ... is a continuation of active duty." Nearly 20 
years later on March 16, 1976, the U.S. District Court, Northern 
District of California, supported the judgment that military 
retired pay is "reduced pay for reduced but continuing service." 
In October 1978 the U.S. Court of i^peals for the Ninth Circuit 
arrived at the same result as in the Lemly case: "Retirement pay 
... is a continuation of active duty." 

Additionally, the Internal Revenue Service (IRS) , through 
the Federal Government's issue of W-2P Forms, identified military 
retired pay as separate from 'pensions and annuities.' And the 
Subchapter on Forfeiture of Annuities and Retired Pay. USC 5, 
8311, defined military retired pay separately from federal 
employees' annuities. Even the Encyclopaedia Britannica of the 
time noted that military retired pay was different from 'public 
employee pensions,' "... they (military retired pay measures) 
continued a certain portion of pay." 

THE BEGINNING 

For some years prior to 1977, a few States, then numbering 
no more than 8 , had developed community property laws . Some 
treated military retired pay as divisable upon granting divorces 
involving military personnel. In 1977, two noncommuni ty property 
States, Michigan and New Jersey, adopted the concept. Colorado, 
however, had ruled in 1975 that military retired pay was not 
subject to a division because it was not the result of a 
'contributory plan.' 

The Montana Supreme Court also took the position that 
military retired pay, like a private pension, could be considered 
vested property and was divisible under State law. Oregon's 
Court of /^peals ruled that the retired pay of a Foreign Service 
Officer could be assigned to his former spouse while he was still 
employed. Payments would begin after retirement. 
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California went further. In Luciana v. Luciana its Court of 
I^peals decided that the former spouse did not have to wait until 
the service member retired to begin receipt of the latter' s 
military retired pay. However, the court noted that if she began 
payments at that time it would "constitute an irrevocable elec- 
tion to give up possibly higher future payments that might accrue 
because of longevity increases , more years of service and mili- 
tary pay raises. " (Randall Shoemaker, The Retired Scene, Haw 
Times . Oct. 20, 1980.) 

In another California case, Tom Philpott, reporting for the 
Haw Times . March 16, 1981, discovered that a state court had 
awarded a former spouse damages because her former military 
spouse refused to retire so she could get a portion of his 
retired pay. 

In an article by Bruce Covill, Army. Naw. Air Force Times , 
i^ril 14, 1977, he noted that one of the community property 
states, Texas, had recorded a state court judge's ruling in 1960 
that military retired pay constituted property and could be 
divided between husband and wife in a divorce action. 

Texas, in the minds of its congressional delegation had one 
insurmountable problem, it wasn' t able to enforce payment due to 
a quirk in its constitutional law. The State had no alimony or 
garnishment statute. Although Texas may have wished for the 
Federal government to collect and pay its court orders involving 
the division of military retired pay as community property, the 
Comptroller General of the United States, in decision B-190985, 
gave service secretaries legal basis for refusing to follow Texas 
community property attachments to military retired pay. 

Texas' predicament led former U. S. Representative Kent 
Hance (TX) to introduce H.R. 3677 in early 1980 authorizing the 
Service Secretaries to pay 'another person' part of a service 
member's retired pay as a result of a court decree, etc., or 'any 
court-approved property settlement.' Hance reintroduced his 
proposal in 1981 as H.R. 1711. Eleven (11) of his cosposors were 
Texans. (More on the Texas situation, pp 10-11.) 

ESTABLISHING A PRECEDENT 

Despite protests to the contrary, the civilian community, 
including Members of Congress, referred to military retired pay 
(also 'retainer pay' payable to Navy and Marine Corps personnel 
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with more than 20 years of active service but less than 30) as a 
'pension.' The late U.S. Representative Les Aspin used the term 
'pension' during his attacks on the military retirement system. 
Even such military-oriented publications as the Army. Air Force 
and Maw Times used the word. It wasn't too long before some 
uninformed service members began to refer to their military 
retired pay as a pension. 

It is of little wonder that the media adopted the misnomer 
and used it in such articles to describe military retired pay. 
Newspapers had a field day with former U. S. Representative 
Patricia Schroeder' s quotes on the plights of ex-spouses not in 
receipt of any part of their ex-husbands' retired civil service 
or military 'pensions.'. William Raspberry of The Washington 
Post was one of the first to pick up the Schroeder banner after 
she introduced legislation in early 1977 to authorize splitting 
retired 'pensions' between federal employees and their former 
spouses . 


THE PROPOSALS 

In introducing her first bill, seeking the division of civil 
service retirees' annuities, Schroeder hailed the fact that at 
least former spouses of military personnel would be eligible to 
receive social security benefits from their military sponsors' 
contributions to that program. However, this did nothing later 
to dissuade her from going after the retired pay of military 
members. She provided 'heart-rending' stories for publication in 
the Congressional Record of former spouses left without financial 
or other support. 

Schroeder' s initial proposal to divide military retired pay 
specified that: 

a. Marriage must last for 10 years while the military 
member is serving the 20 years to be entitled to retired pay. 

b. Division to be prorated on years of service not to 
exceed 50 percent of the retired pay. For example, being married 
for 20 years while the member was 'earning' the entitlement gave 
the former spouse a 50 percent share. 

c. Member must provide survivor benefits for ex-spouse 
unless the latter declines. 

d. Payment to ex-spouse terminates upon remarriage 
prior to age 60. (7q>plicable also in her Federal retirees 
proposals . ) 
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e. ^plies to military personnel retiring after 

enactment. 

f. If divorce occurs while member is on active duty, 
the ex-spouse could later claim a portion of retired pay for time 
married. 

Schroeder went on to introduce successive proposals in the 
96“ and 97“ Congresses . All were simlar in content and all 
terminated payments to ex-spouses on remarriage before age 60 . 

In all three bills she used the term 'pension' in describing 
military retired pay. Two (2) examples are quoted below. 

''This bill recognizes that both spouses contribute to 
the service iMSDber' s ability to earn a wage and receive 
a pension." 

"The major policy question before us is whether pension 
plans should continue to eophasize benefits for retired 
workers solely? " 


Schroeder' s quest to have Congress amend Federal statutes so 
that military retired pay would no longer belong exclusively to 
the service member set off a number of related proposals. 

In addition to the Hance bill, H.R. 3677, former Senators 
DeConcini and McGovern and U.S. Representative Joseph Fisher (VA) 
sponsored legislation that would provide either financial or 
administrative support to ex-spouses of service members. 

Fisher' s bill required the Department of Defense (DoD) to notify 
the military retiree that his or her retired pay would be divided 
by a court order, etc., but the retiree would have no recourse to 
halt the payments. On the other hand, civil service personnel 
were granted an additional 30 days to initiate legal action to 
challenge the validity of the order. 

Meanwhile, earlier actions by the Executive Branch, the 
Civil Service Commission and the General Accounting Office (GAO) , 
opposed the Schroeder legislative proposals awaiting consider- 
ation by Congress. 


THE 1980-81 HEARINGS 

On May 28, 1980, the late U. S. Representative Bill Nichols, 
Chairman, House Armed Services Committee's Subcommittee on 
Military Compensation, conducted a hearing to consider 
Schroeder' s bill, H.R. 2817, and the Hance and Fisher proposals. 
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In his introductory remarks, the chairman stated: 

"The (mill-taxy retizeinentt bene£lt system Is designed to 
sttrsct end retain the quantity and quality o£ military 
personnel needed. To this end, it must provide equitable 
oongmnsation in ooniunction with a bene£it package that 
provided the incentive to choose the military as a career. 

Providing bene£ita to dependents can be justiiied, in part, 
on the basis o£ cosgiarability with the private sector. 

However, extending certain bene£its to £ormer spouses 
neither directly enhances career attractiveness nor addresses 
a problem with regard to con^arsbility . . . . Whether the 
Federal government provides assistance to former spouses o£ 
military personnel through a military benefit program or 
whether that assistance is provided through standard social 
programs , that assistance is a payment from the public at 
large to a specific group. It is not for services rendered 
or an entitlement earned; it is a transfer payment." 

Among the witnesses at the May 28, 1980 hearing was the 
Deputy Assistant Secretary of Defense for Military Personnel 
Policy. He advised the subcommittee that DoD was opposed to the 
Schroeder bill, H.R. 2817. His opposition was supported by four 
major military organizations. Of the two (2) women's panels, 
Ex-Partners of Servicemen for Equality (EXPOSE) and Action for 
Former Military Wives, only EXPOSE (with all of its 300 members 
nationwide) chose to endorse the Schroeder bill. 

The following major points helped to convince the 
subcommittee to take no further action on H.R. 2817. Although 
cited to oppose a future Senate bill (see below) , they apparently 
were ignored by that body' s oversight panel . 

+ Military retirees are subject to the applicable 
provisions of the Uniform Code of Military Justice (UCMJ) . 

(Spouses are not.) 

+ Military retirees may be recalled to active duty. 
(Spouses cannot.) 

+ Military retirees do not have 'property rights' to 
their retired pay. It is earned on a day-by-day availability to 
serve if recalled. The day the retiree dies is the day his or 
her retired pay terminates. Additionally, military retirees are 
subject to a variety of rules and regulations that can reduce 
military retired pay. (Spouses are not.) 

+ Enlisted service members, including combat veterans, 
can be honorably but involuntarily discharged and commissioned 
officers may resign with as many as 19 years, 11 months, and 29 
days without any compensation or benefits forthcoming. They have 
served longer than 10 years (as in the former spouses' proposals) 
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yet are entitled to nothing from the Armed Forces for their 
sacrifices and hardships endured while serving their Nation. 

(Why, then, should spouses with less than 20 years be considered 
above the service rendered by these men and women, many of them 
combat veterans?) 

+ Public Law 95-617 (1975) authorized garnishment of 
active and retired military pay to satisfy state-court ordered 
alimony and child support payments. (Later amended so that 
alimony would not include transfer of property as a result of 
divisions of property between spouses or former spouses.) 

(It is worthy to note that the maior mi litary organizations. 
numbering more than 600.000 members, did not ob ject to the 
aranishment of military retired pay for court-ord ered a limony or 
child support payments.) 

Chairman Nichols conducted a second hearing in November 1981 
to hear from Reps. Schroeder (H.R. 3039), Whitehurst, Vic Fazio 
and Hance. Supporting them were three (3) women's groups with 
two (2) military associations providing the opposition. Nichols 
noted that the issue is 'complex and emotional' . . . thought must 
be given to the role to be played by the Federal versus the state 
government in divorce cases and "the rights and veil-being of the 
military member as veil as the former spouse." 

MCCARTY V. MCCARTY 

In the Fall of 1980 the Supreme Court agreed to hear the 
appeal of a retired military officer who had been ordered by a 
California Court to split nearly half of his retired pay with a 
former spouse. He argued, among other points, that he was not 
subject to the jurisdiction of the California Court and was 
exenpt from that State's community property law. Further, he 
claimed that the State was violating the Federal supremacy clause 
by interfering with Congress' authority to provide a retirement 
system for the Armed Forces . 

McCarty also mentioned the split between the States on 
treatment of military retired pay in divorce cases. (See pp 2 
and 3 above.) And the fact that it encouraged forum shopping for 
a divorce by military spouses. 

Meanwhile, the passage of the Foreign Service Act of 1980 
brought a feeling of anxiety to the military community, in 
particular the major military organizations representing more 
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than a million service members; officers and enlisted, active 
duty, reserve and guard, and retired. Seven (7) of the organiza- 
tions joined in an amicus curiae brief on behalf of the appellant 
McCarty. The Fleet Reserve Association (FRA) , The Retired 
Officers Association (TROA) , Reserve Officers Association (ROA) , 
Marine Corps League (MCL) , Non Commissioned Officers Association 
(NCQA) , Air Force Sergeants Association (AFSA) and National 
Association for Uniformed Services (HAUS) requested that the U. 

S. Supreme Court rule in favor of protecting military retired pay 
from State community property laws. 

Filing a brief in support of Mrs. McCarty were; Action for 
Former Military Hives, Ex-Partners of Servicemen for Equality, 
National Military Hives Association, Association of American 
Foreign Service Homen, National Organization for Homen Legal 
Defense and Education Fund, some California women's groups 
(estimated to be less than 10,000 members) , and eight (8) members 
of Congress. The eight were: U. S. Representatives Pat 
Schroeder, John Burton, Millicent Fenwick, Margaret Heckler, 
Barbara Mikulski, John Seiberling, Olympia Snowe, and Howard 
Wolpe . 

In spite of the anxiety, the military organizations believed 
that the Supreme Court and Congress would prevail in favor of 
military retirees for the following reasons: 

+ Foreign Service and Civil Service retirement sys- 
tems, unlike that of the military, were contributory. Each had a 
vested program, the military did not. 

+ Neither of the two Federal systems had mandatory 
recall-to-active employment as did the military retiree. 

+ Neither of the two Federal systems had a program of 
contributing to social security and, therefore, had no former 
spouses' benefit to offer. The military, however, did have such 
a program. 

+ Neither of the two Federal systems required their 
retired members to suffer a loss of retired pay, as is the case 
for military retirees, for violating one of their regulations 
without judicial process, or for being employed by a person 
furnishing naval supplies or war materials to the United States, 
or engaging in selling, contracting or negotiating to sell 
certain supplies to Federal entities listed in 37 USC, 801. 

+ Neither of the two Federal systems required their 
retired members to follow a lifetime of regulations as is the 
case of military retirees. 
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Some of the above reasons were reiterated in the amici 
curiae filed in the McCarty case by the seven (7) military 
organizations noted above. 

^The fundamental purpose of retired pay of military 
personnel is to provide for the national defense. 

It is this fundamental purpose which requires the 
finding that there is a federal interest to protect 
in the case before the Court, that the federal 
interests dictates a finding that retired pay is 
not a vested property right. The findings by 
scattered state courts that retired pay is a vested 
property right, based i^on certain ^laracteristies 
of the paymant, pose significant threats to the 
special nature of this 'entitlement' and its 
function in national defense." 

Once again/ in the amici curiae, the associations voiced 
their support for court ordered alimony and child support pay- 
ments. "They are in agreement that the pover of a state to 
require support from any of Its citizens is a parochial matter 
subject only to the due process test of a rational basis for any 
lav. " 


THE DECISION 


In its opinion the Supreme Court on June 26, 1981 held that 
"Federal lav precludes a state court from dividing military 
retired pay pursuant to state community property lavs." 

"<a} There is a conflict between the terms of the 
federal military retirement statutes and the community 
property right asserted by zq^peXlee. The military 
retirement system confers no entitlement to retired 
pay upon the retired member's spoiise, and does not 
embody even a limited 'comonmity property concept.' 

Rather, the language, structure, and history of the 
statutes make it clear that retired pay continues 
to be the personal entitlement of the retiree." 

Further, the Court explained that "the application of 
community property principles to military retired pay threatens 
grave harm to 'clear and substantial' federal interests. " 
Moreover, "... such a division (of military retired pay) has the 
potential to interfere with the congressional goals of having the 
military retirement system serve as an inducement for enlistment 
and re-enlistment and as an encouragement to orderly promotion 
and a youthful military. " 
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The Court did recognize the plight of ex-spouses. It stated 
that an ex-spouse' s situation may be mitigated by the right to 
claim social security benefits and garnishee military retired pay 
for support, but that Congress may wish for a need to provide 
more protection. Congress now had carte blanche to change the 
system. 

SENATE ACTION 

While the Supreme Court was weighing the McCarty case, the 
Senate Armed Services Committee' s Manpower and Personnel Subcom- 
mittee was working on the introduction and consideration of a 
proposal to divide military members' retired pay with their 
former spouses. In early 1981 the panel, chaired by former Iowa 
Senator Roger Jepsen, offered a proposal for review, later 
introduced as S.1814. 

Meanwhile, others, including Representatives Schroeder and 
dance, sponsored their own bills dealing with the ex-spouse 
issue. Schroeder' s bill, H.R. 3039; dance's d.R. 1711; former 
Senator datfield's S. 888; and former Senator DeConcini's S. 

1453, became subjects of a September 22, 1981 hearing before the 
Jepsen panel . 

At the hearing the list of witnesses was restricted to one 
(1) military organization opposed to the bills while two (2) 
small women's organizations representing affirmative action were 
allowed to provide testimony. From that date forward, until the 
proposal was adopted bv the Senate Armed Services Committee, none 
of the hearings scheduled bv the Jepsen panel included...as a 
witness a representative of an opposing military organization. 

Only witnesses favoring the ex-spouses' proposals were invited to 
testify. 

Accordingly, things would not go well for the military 
organizations desiring to maintain military retired pay as an 
exclusive right of the service member. Comments by the chairman 
and ranking member were weighted heavily in favor of changing the 
retirement system so that former spouses would be able to obtain 
a percentage of the military member's retired pay. DoD's state- 
ment had changed from a negative position on the Schroeder' s 
proposal to a neutral one awaiting instructions from the Presi- 
dent's office. Responding to a Jepsen question, the DoD spokes- 
man said that "most of us" (in DoD) agree to splitting the 
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(retiree's) check. From this hearing until the enactment of the 
USFSPA DoD's position remained ambiguous. 

Representative Schroeder also appeared before the Jepsen 
panel. She endorsed Hance' s H.R. 1711 or DeConclni's S. 1453 "if 
the Subcommittee finds that stronger language is necessary to 
override the Supreme Court's McCarty decision." She then spoke 
of her proposal, once again voicing support for terminating 
retired pay division if the fanner spouse remarried before age 
60. 


The military organizations continued to seek support for 
their position. They hoped for a chance to present their case 
before the Subcommittee; however, that hope faded as stronger 
support materialized favoring the Jepsen proposal . Even the 
military hierarchy appeared to be abandoning its opposition to 
the former spouses proposal. In one exan^le, the four uniformed 
manpower chiefs failed to give a clear indicator as to their 
Service's position. 

The organizations then visited a number of offices of House 
and Senate members of the Texas delegation urging Texas to change 
its laws to permit garnishment for alimony and child support 
payments in lieu of using Federal statutes to provide compensa- 
tion to former spouses. The attempt was futile. Except for a 
small minority, the delegation proved to be four square in favor 
of changing Federal law to circumvent their state's failure 
to provide protective measures for former spouses . 

The Texas interest in the Hance-Schroeder-Jepsen initiative 
became more apparent following the Supreme Court decision of June 
26, 1981. In a July 13, 1981 Air Force Times edition, Tom 
Philpott reported that a source told him that "... most of the 
hue and cry (over Mccarty) is coming from Texas, vhere there is 
no alimony and a rife vho doesn't receive a property distribution 
doesn ' t receive anything. " 

As a result, the Texas congressional delegation was playing 
a major role in having changes made to the military retirement 
system (see page 3) . Conversations with Rep. Hance verified the 
delegation's commitment to revising Federal law 'because it is 
easier than trying to amend the Texas constitution.' 
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ftARK UP, AND INTRODUCTION OF AMENDMENTS 

The Jepsen panel approved its version of the former spouses 
protection act, S. 1814, and quickly scheduled it for a mark up 
by the full SASC. The opposing military associations reacted by 
contacting Senator John Warner seeking his intervention. At the 
mark up he moved to have the proposal recommitted to the Jepsen 
panel for further consideration. He reasoned that since only one 
military organization had the opportunity to voice its objec- 
tions, it was only fair to allow the others to have the same 
opportunity as did the many groups favoring the bill . 

Jepsen and Exon objected and Tower sided with them. How- 
ever, before announcing his decision to rule against the Warner 
motion. Tower went so far as to state that he was a member of one 
of the opposing enlisted military organizations and had heard 
their testimony. This came as a surprise to that organization's 
representative who was present for the mark up. He (as well as 
the other military organization representatives present) was 
astounded when Jepsen boasted that the Subcommittee had four 
hearings and they (the military organizations) had a chance to 
testify. Exon, the Subcommittee's ranking minority, echoed 
Jepsen. He, too, claimed that everyone had a chance to be heard. 

On July 14, 1982, the Senate Armed Services Committee 
referred the bill, S. 1814, to the full Senate for consideration. 
The very next day, Thursday, July 15, 1982, Rep. Schroeder, 
without comment, and among other amendments, introduced the 
Senate version as an amendment to the FY 1983 Defense 
Authorization Bill. Twelve (12) days later, July 27, 1982, just 
prior to adjourning for the day, and without a hearing on the new 
proposal , the amendment came to the House floor for consider- 
ation. However, debate was suspended until the following morn- 
ing. 


After Schroeder introduced her amendment on July 15, con- 
cerned military organization representatives met the following 
week with Rep. Nichols, then chairing the HASC subcommittee 
having oversight on the issue. The purpose was to determine a 
method to sidetrack the proposal. However, Nichols advised the 
group it is an election year and momentum was such that there is 
no chance to slow it down. Instead, he placed an offer on the 
table to consider amendments to the Schroeder proposal . A number 
of suggestions were made, but only a few were accepted. Without 
the organizations' knowledge he incorporated these into an 
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umbrella amendment to the Schroeder amendment. Nichols intro- 
duced his amendment on July 27 , 1982. 

THE FLOOR DEBATE 

The debate on the now Schroeder-Hance-Hhitehurst amendment 
began the following day, July 28, 1982. The three, all 
attorneys-at-law, had a supporting cast of some nine (9) member 
attorneys to speak in favor of the amendment. It was not sur- 
prising then to learn that the only supporting document intro- 
duced during the debate by Schroeder, et al, was a letter from 
the American Bar Association (ABA) . 

The number of attorneys was so overwhelming that Rep. 
Nichols, leading one of the two opposing sides, admitted that he 
was "in a rather uncomfortable situation . . . beset on both sides 
from people who are learned in the lav. " And the learned 
appeared to take full advantage of the task at hand. They 
embellished many of their remarks in swaying the jury of peers to 
vote for the cause. For example: 

"(The McCarty decision) has materially and adversely 
affected the practice of family lav. ' 

"State courts are holding up action on divorce cases 
until Congress resolves the conflict. " 

Further embellishment came through the use of the word 
'pension.' Referenced any number of times to describe or allude 
to military retired pay, it left those who were not knowledgable 
a vision of a payment for past services rather than what it 
really is, reduced pay for reduced services. 

The Texas delegation, as anticipated, continued its role in 
the proceedings. In addition to Rep. Hance, Texas Congressmen 
Sam Hall, Jr., Martin Frost, Abraham Kazen and Jake Pickle 
offered their suppotive views on the Schroeder-Hance-Whitehurst 
amendment. Ignoring the Federal law authorizing garnishment of 
military pay and retired pay. Frost and Kazen pled their case. 
Frost: "The amendnent is definitely needed for the courts in the 
State of Texas. . . . The State courts in Texas already consider 
such pay in divorce settlements; hovever, there is no garnishment 
or enforcement provision to insure the due award to a former 
spouse on the basis of a qualified court order." Kazen: "... 
the great State of Texas does not have a garnishment lav. We 
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cannot go after anybody's salary or anybody's pension or anything 
else . " 


Early in the debate, Schroeder advised her audience that the 
amendment "simply returns to the State courts the authority to 
treat military retired pay as it does other public and private 
pensions. " The opposition should have caught this and countered 
with, 'the States never had the authority to divide military 
retired pay from the beginning.' (See pp 8-9) 

Subtleties also were employed by the Schroeder-Hance- 
Whitehurst team and its supporters. Some are quoted below 
(Underlines supplied) : 

+ "I am very saddened that ve cannot — give military 
spouses at least equal rights with Foreign Service and the CIA- 
but to not do anything vould be a tragedy and really put (mili- 
tary spouses) in the worst of all possible positions . " 

+ "I think we should give military wives at least equal 
rights with Foreign Service spouses and CIA spouses." 

+ "I am very saddened that we cannot give military 
spouses at least egual rights with the Foreign Service and the 
CIA." 


The key words in each of the above statements were, 'at 
least equal rights with Foreign Service and CIA spouses, ' but 
apparently equity never played a part in the Schroeder-Hance- 
Whitehurst amendment. Despite assurance that her amendment was, 
"absolutely (the) bare minimum," was not "breaking new ground," 
nor does it "put former military spouses in a more advantaged 
position . . . ," the statements made throughout the debate by 
Schroeder and con^jany veiled the real intent of the amendment to 
authorize enhanced benefits for military spouses. At least Rep. 
William Ford was honest enough to acknowledge this when he 
boasted, "I think (the Schroeder amendment) is far superior, for 
example, to what we ended up doing with the Foreign Service 
officers . " 

Nichols warned the assembly that there were "uncertainties, 
ambiguities and potential problems" in the Schroeder amendment 
and that he had "some very significant reservations" concerning 
its in^jlications . Rep. Don Mitchell cautioned: "Equity, I feel, 
is the theme . . . not just equity for divorced spouses. Even 
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though the scales hare been balanced unfairly ... I do not feel 
re should unbalance them on the other side in an attempt to 
remedy the situation. ... ^Je must also provide equity for the 
members of the service. " 

During the proceedings, the following major problems or 
advantages emerged: 

* The mili tary spouse will have the opportunity to 
forum shop. Toward the beginning of the debate. Rep. Hance 
remarked that in order for former spouses to get any type of the 
retired military pay- "they have to go to court and go from 
jurisdiction to jurisdiction . " Later, during floor speeches by 
Reps. Nichols and Duncan Hunter, both called this fact to the 
attention of the assembly. Nichols: "The gentlewoman's amendnent 
rould subject a military member to the jurisdiction of a court 
soley because the member ras residing in the State as a result of 
military orders." Duncan: "Z think re do have a problem with 
forum shopping under the proposal by the gentlewoman from Colo- 
rado. " 


* No remarriage provision. Schroeder reneged on her 
previous position of denying payments to former spouses who 
remarried before age 60. Previously she had introduced four (4) 
bills in successive Congresses that included the denial. Her 
latest, H.R. 3039, was introduced in the very same Congress now 
hosting the debate. Referring to the Nichols' amendment, 
Schroeder expressed fault with its remarriage provision. "This 
really concerns me because the fact that (the military spouse) 
remarries or not should not have anything to do with the rights 
that she had vested in her time that she was working and living 
with her husband who was in the military. " Nichols reminded 
Schroeder of her earlier statements pleading for equal rights, 
that the Foreign Service and CIA both had remarriage terminal 
provisions and, "A similar restriction is only fair for the 
military member as veil, who, to a large extent, is similarly 
situated. " 


* Courts can order payments to former spouses with less 
than 10 years of marriage to the se rvice member. Both Schroeder 
and Hance argued to retain this provision. Schroeder suggested 
that although she, as a general rule, believed pensions should 
not be divided after short marriages, there were always "excep- 
tional cases." She reported further that the Foreign Service Act 
specified that nothing therein prevented State courts from 
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dividing pensions in cases where the former spouse was married 
less than 10 years. Hance, using a different tactic, pleaded 
that the rights under a pension bill or retirement bill "should 
vest from the first day. " Schroeder was reminded by Nichols that 
recent changes in the Foreign Service system and those proposed 
for the CIA "restricted payments of portions of retired pay to 
situations in vhich the marriage lasted 10 years." Former Rep. 
Don Mitchell also reminded the assembly that both Schreoder and 
Whitehurst had the 10 year restriction in their original bills . 
Mitchell, who at the time was the ranking minority member on the 
House Armed Services compensation subcommittee, apprised his 
colleagues that the service member had no vesting rights. "We 
should take into account, he said, "that there is no vesting in 
the military ... If you are there 20 years, you get it. If you 
are there 19 years, you do not. " 

* Has no history of hearings in the House. Schroeder 
and other team members alluded to the fact that her amendment had 
been considered in the House. ''(T)here were lots of hearings on 
this in the House," she claimed. Later, she again implied that 
the House "has had lots of hearings on this, on the CIA, on 
Foreign Service, on civil service." In truth, there were a 
number of hearings to consider the CIA, Foreign Service and civil 
service proposals, but none- absolutely none in the House on her 
proposal now on the House floor. Nichols, whose panel had this 
authority, alluded to Schroeder' s statements as erroneous . He 
said he would rather have been able to consider this "rather 
complex and far-reaching issue within the committee to insure 
that the full impact of these changes could be evaluated in 
detail." Ho rightfully charged that Schroeder' s amendment "was 
an attempt to circumvent the system. " The House Armed Services 
ranking member, former Rep. William Dickinson, said the House 
should go about it in the more normal way. "This really should 
be the subject of extensive hearings so that all parties inter- 
ested can have their day in court ... to develop the problems 
that will arise from this ... and ve know vhat ve are doing." 
Nichols and Dickinson were joined by Mitchell who noted there 
wasn't sufficient testimony received. "J would hate to pass a 
bill ... because we acted prematurely this year." Former Rep. 
Richard White, one time chairman of the House Armed Services 
personnel subcoimnittee, went even further in his observation. He 
said he could not be silent "when the House might produce what I 
regard as defective legislation. . . . Both TSchroeder's and 
Nichols' amendments) create more loopholes than they seek to 
cure. " White also reminded his colleagues that there was no 
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mark up on the amendments and no opportunity for the House to 
pass a separate type of program. 

* Provides minimum protection for service members. 

Rep. Whitehurst assured members of the House that, "The service 
member Is protected by several clauses in this legislation." He 
noted that one limited the amount of the award of retired pay to 
50 percent of disposable retired or retainer pay, failing to add 
that the amount could go as high as 65 percent. Another would 
forbid the courts from ordering a service member to retire in 
order to effectuate payments from the member' s retired pay, vet 
he made no mention that the amendment did not forbid the courts 
from ordering the service member to beg in payments out of his or 
her active duty pay . (See p. 2) . A third clause stipulated that 
the former spouse could not transfer, dispose of by will or 
inheritance, or sell her portion of retired pay, although it is 
doubtful that this clause was a protective measure for service 
members. At other times during the debate other clauses were 
briefly addressed. One deterred the courts from ordering service 
manbers to enroll in a survivor benefit plan for their former 
spouses; however, they could voluntarily do so if they chose. 
Another came to light when Rep. Sam Hall, Jr., a Texan, inquired 
if there was a provision in the Schroeder amendment allowing the 
courts to reopen previously concluded final judgments? Schroeder 
replied in the negative but she did not inform Hall that there 
was no provision in the proposal to stop the courts from doing 
just that if so inclined. 

OTHER PROBLEM AREAS 

A number of questionable clauses in the Schroeder amendment, 
also incorporated in the Nichols' proposal, spelled trouble for 
service members. An attempt by military organizations to have 
the House and Senate conferees rescind, amend or correct a number 
of these was not successful. Most important, perhaps, was the 
lack of enforcement in protecting the service members' rights 
once the court order is received by the members' Service Secre- 
tary. Upon receipt, if the order appears "valid on its face," 
neither the Secretary nor any other Federal agency is required to 
validate jurisdiction. 

The most depressing news came in response to a query to the 
Solicitor General of the United States . He said that the only 
enforcement of any violation of the USFSPA by a State court would 
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have to be by an appeal to a higher court. The onus would be on 
the military retiree to pursue litigation. 

THE END: YET ANOTHER BEGINNING 

In spite of the warnings by Nichols and others opposed to 
the Schroeder amendment, the election year momentum made it 
impossible to have it recommitted to the Committee for further 
consideration. Nichols, who had no choice but to introduce an 
amendment to Schroeder' s, argued that his was the better choice 
of the two. However, as Rep. White advised his colleagues, both 
Schroeder' s and Nichols' amendments "created more loopholes than 
they seek to cure." Consequently, the Nichols' proposal 
prevailed by voice vote, but the remarriage provision and a few 
others fell by the wayside when House and Senate conferees met to 
sculpt the final language of the FY 1983 National Defense Autho- 
rization Bill. 


-end- 
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Mr. Chairman and Members of the Committee: 

Thank you for allowing me to present this testimony on behalf of the American Bar Association 
(“ABA”). I ani Marshal S. Willick, an attorney from Nevada; I co-chair the Congressional Relations 
Committee of the Family Law Section of the ABA, and serve on our Legislative Task Force. I 
appear today as the designee of Jerome J. Shestack, President of the ABA. 

As set out in the background section immediately following, this area has been of interest to the 
ABA for some years. Two formal resolutions were adopted by the ABA House of Delegates, the 
policy setting body of the Association, in 1979 and 1982. 

I have personally worked in the area of military retirement benefits in divorce since shortly after the 
USFSPA was enacted, and chaired the committee of experts assigned by the ABA to report to the 
House Subcommittee on Military Personnel and Compensation in April, 1990.' Since then, 1 have 
handled hundreds of military divorce cases (working for both members and spouses), have written 
and lectured widely in this field, and recently completed a textbook on the subject.^ 

My goal here, consistent with existing ABA resolutions, is to recommend that military retirement 
benefits be treated by courts in everyday litigation in a manner that is consistent with the property 
distribution laws of the states, which are designed to achieve equity in marital dissolutions. 

In 1979, the American Bar Association adopted a policy resolution recommending the enactment 
of federal legislation requiring the Secretaries of the Armed Forces to recognize state court decrees 
of divorce dividing retired or retainer pay. The 1982 resolution, in the wake of McCarty,^ urged 
Congress to enact legislation making all deferred compensation derived from federal employment 
subject to state property and divorce laws, except where specifically exempted by explicit federal 
legislation."* 

Since then, the ABA has consistently supported the position of allowing state divorce law to apply 
to military members and their spouses, as it does to everyone else, with the goal of avoiding any 


' Proposed Amendments to the Uniformed Services Former Spouses Protection Act, 1990: 
Hearings on H.R. 3776, H R. 2277, HR. 2300, and HR. 572 Before the Subcomm. on Military 
Personnel and Compensation of the House Comm, on Armed Services, 101st Cong,, 2nd Sess. (1990) 
(Statement of Marshal S. Willick, Chtiirman of Subcommittee on Federal and Military Pension 
Legislation, Committee on Federal Legislation and Procedures, Section of Family Law, on Behalf 
of the American Bar Association, April 4, 1 990). 

^ See A Lawyer’s Guide to Military Retirement and Benefits in Divorce (ABA 1998). 

^ McCarty v. McCarty, 453 U.S. 210, 101 S. CL 2728 (1981). 

* See 1993-1994 ABA Policy and Procedures Handbook at 202 (ABA 1993), noting 1979 and 
1982 resolutions approved by the House of Delegates of the ABA. 
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“special classes” of persons who would be wrongly deprived of, or unjustly enriched with, the fruits 
of a marriage. 

All of the states have taken the view that marriage is, among other things, an economic partnership 
in which both parties contribute toward the common good, although sometimes in different ways. 
The states recognize that partnership by considering both parties to a marriage to be owners of that 
property which is acquired during the marriage, including pension and retirement benefits. 

Today, all 50 states have recognized military retirement benefits as property, belonging to both 
patties to the extent earned during the marriage. This is in keeping with the treatment by the states 
of all other federal, state, and private retirement and pension plans. My own research has shown 
that in most military marriages, the military retirement benefits are more valuable than all the other 
property accumulated during the marriage. In other words, if this one asset is inequitably divided, 
it is usually impossible to make a military divorce fair to both parties. 

Such a division of property should be distinguished clearly from any kind of alimony award. 
Different state couns have described the distinction (between property division and alimony) in 
different ways, but typically they consider the division of property acquired during the marriage as 
a permanent division of assets created by efforts during marriage, while alimony is discretionary, 
is dependent upon the needs and abilities of the parties, and is subject to review upon changed 
circumstances after divorce.’ 

In 1990, the ABA noted that it 

recognizes the power of Congress to pre-empt state law in this field, but has 
uniformly held the position that no pre-emption of state law should be implied hy the 
courts, and that Congress should be circumspect in determining that state law should 
be pre-empted at all. Where federal pre-emption is determined to be necessary, the 
scope of that pre-emption should be carefully defined so as to avoid wrecking havoc 
upon the balance of interests involved in state court divisions of marital property.® 

ABA policy has not changed on this topic since that time, and it is in light of ABA policy that the 
specific ptopostils in H.R. 2537 ate considered in this testimony. 


’ See, e g., Wolff v. Wolff, 1 12 Nev. 1355, 929 P.2d 916 (1996). 
‘ 1990 Statement, supra fh.l, at 5. 
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I. TERMINATION OF SPOUSAL INTERESTS UPON REMARRIAGE 

Section 2 of the bill is substantively identical to H.R. 572, which was considered and rejected by 
Congress in 1990. The proposal would undo awards of military retirement benefits as property to 
spouses who have remarried or who remarry in the future. For a number of legal, public policy, and 
constitutional reasons, this proposal should be rejected. 

The proposal would essentially eliminate the status of military retirement benefits as property, which 
would pre-empt the law of every state in the Union. At present, in all states, property divided in a 
divorce decree remains in the possession of the person to whom it is awarded, irrespective of that 
person’s future behavior or status. I am aware of no state that permits a “penalty” of removing 
property from one party and giving it to the other in the event of remarriage, by common law or 
statutory law. 

Essentially, this proposal would convert all awards of military retirement benefits as property into 
alimony awards, by subjecting them to the same termination events. This is not a good idea, because 
the basis of allocating property rights upon divorce is different from the analysis of whether, how 
much, and for how long alimony should be awarded from one spouse to another. 

State law concerning property distributions would be greatly impaired if the essential nature of such 
a valuable federal benefit was recharacterized as proposed. It would make the treatment of military 
retired pay - and military persormel - very different under state law from the treatment of all other 
persons, including other federal employees. The primary effect of this proposal would be to increase 
the number of former military spouses who received no share of the most valuable property right 
created during their marriages. This would wreck havoc upon the balancing of interests involved 
in state court divisions of marital property throughout the country, and would increase the difficulty 
and uncertainty of litigation everywhere. 

The 1979 and 1982 resolutions of the American Bar Association clearly stand for the proposition 
that all deferred compensation derived from federal employment should be subject to state property 
and divorce law. This proposal would create a result directly contrary to that ABA policy. 

The question, looked at another way, is whether there is anything so critical and unique about 
military retirement benefits that would justify over-ruling the property distribution schemes of all 
fifty states. In considering that question, it is worth noting that the United States Supreme Court ~ 
with the approval and urging of the various organizations of military members and retirees ~ has 
concluded that military retired pay is deferred compensation, so that it cannot be taxed by the states 
any differently than other federal or state retirement benefits.' The Court found that there were no 


^ See Barker v. Kansas, 503 U.S. 594, 112 S. Ct. 1619(1992). Previously, the Court had ruled 
that a state could not tax federal Civil Service retirees if it did not also tax recipients of state 
retirement benefits. See Davis v. Michigan Dept, of Treasury, 489 U.S. 803, 109 S. Ct. 1500 (1989). 


- 3 - 



81 


“significant differences between the two classes” of retirement benefits and beneficiaries.* 
Discussing the relevant factors, the Court concluded: “For purposes of 4 U.S.C. § 1 1 1, military 
retirement benefits are to be considered deferred pay for past services.” 

It is worth remembering here that the military retirement compensation package is widely used by 
recruiters as an incentive to enlist, much the way any company’s retirement system and other “perks” 
are used in recruitment of desired personnel. The retirement benefits should be considered to be 
what they are touted as upon enlistment -- an additional payment for active duty service, over and 
above the regular pay received, to be made after retirement, as incentive for both parties to a 
military marriage to endure the rigors of the military lifestyle, with its frequent change-of-station 
moves, necessary limitations on development of a career for the spouse, and other drawbacks. 

In other words, as to the property rights and legitimate expectations of the parties, there is no reason 
not to treat military retirement benefits like all other retirement and pension rights accrued during 
marriage. And because there is usually so little other property acquired in a military marriage, the 
quality of life that each patty can reasonably expect to have after divorce is directly dependent upon 
the certainty of receipt of his or her share of that asset. 

From a constitutional perspective, there is some doubt whether it would be permissible to 
retroactively recharacterize property awards as a species of alimony, on due process and impairment 
of contracts grounds. The proposal would be less constitutionally objectionable if it was restricted 
to future remarriages, but the fimdamental fairness question would remain. Additionally, passage 
of this proposal would have a chilling effect upon remarriage by former spouses, and thus would 
interfere with the public policy of many states, which encourage marriage. 

In summary, this proposal would directly contravene established ABA policy. It would pre-empt 
state law on a very large scale, and would treat military members and their spouses differently than 
all other persons in similar positions. It would unsettle well-established property rights for a large 
number of people, and lead to substantial litigation, without any corresponding improvement in 
achieving equitable distribution of property. No apparent federal policy would be served by such 
a pre-emption of state law. The proposal should be rejected. 


* Davis V. Michigan Dept, of Treasury, supra, 489 U.S. at 816, as quoted in Barker v. Kansas, 
supra, 503 U.S. at 598. The Court observed that military retirement benefits are treated as deferred 
compensation for purposes of determining deductibility of individual retirement account (IRA) 
contributions. Id. at 604. 
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II. RESTRICTION OF SPOUSAL SHARE TO A HYPOTHETICAL SHARE OF 
LENGTH OF SERVICE AND RANK AT TIME OF DIVORCE 

Section 3 of the bill is similar to H.R. 2300, which was considered and rejected by Congress in 1 990. 
The proposal would pre-empt the law of the substantial majority of states which use the “time mle” 
to determine the spousal shares of retirement benefits, and would effectively unjustly enrich military 
members at the expense of their spouses, as well as create artificial distinctions between successive 
spouses. Apparently accidentally, it would pre-empt the law of many states as to the time during 
which marital property accrues, unfairly penalizing military members in those states. 1 believe that 
the language proposed would also have some unintended consequences as to how state courts would 
be most likely to react. For several legal and public policy reasons, this proposal should be rejected. 

The near-universal consensus of the state courts is to establish the spousal share of pension assets 
under the “time rule,” through which each spouse receives half of the percentage created by taking 
the number of months of marriage during service as a numerator, and the total number of months 
served as a denominator. 

Under this formula, if the member delayed the spouse’s receipt of military retired pay by choosing 
to remain in service, then the spouse obtains some compensation for that delay, in the form of a few 
more dollars per month, even though the former spouse’s share is an ever-smaller percentage of the 
benefit. This is sometimes called the “smaller slice of the larger pie.” 

The clear majority of states have adopted the “building block” approach, which is discussed below. 
At least one state, however, has embraced the analysis that would be mandated on the states under 
this proposal. It can be labeled the “rank at divorce” approach, and is exemplified by the decision 
of the Supreme Court of Texas in Grier v. Grier.’’ 

The husband was a Major when the Griers divorced, but he had already been placed on a promotion 
list for Lieutenant Colonel (which tank he pinned on eight months after the divorce). The trial court 
used the time rule to find a spousal percentage of the gross retirement benefits based on the 
husband’s tank at retirement (Lieutenant Colonel). The court of appeals reversed, and awarded the 
same percentage, but applied that percentage against the disposable retired pay that would have been 
paid to a Major. 

The Texas Supreme Court, starting from the precept that the benefits to be apportioned were “based 
on the value of the community’s interest at the time of divorce,” held that the valuation of military 
retirement benefits is to be done according to the rank “actually held by the service spouse on the 
date of the divorce,” since granting the former spouse a percentage of the retired pay based on the 
rank ultimately attained by the member would “impermissibly invade” the member’s separate 


’731 S.W.2d931 (Tex. 1987). Thecase was actually a declaratory judgment action brought by 
the husband in Texas eight years after the parties divorced. 
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property. The court found, however, that the sum against which the spousal percentage was to be 
applied was gross retired pay, rather than disposable pay.'“ One justice, concurring and dissenting, 
would have held the applicable rank to be that of Lieutenant Colonel, noting the husband’s 
placement on the promotion list occurred during the marriage, and reasoning that valuation as of the 
date of divorce should include rank for which qualification was met but not yet formalized, and that 
the majority opinion exalted form over substance. 

The decisions of several states seem to simply presume that the rank at retirement is the appropriate 
measure, and contain little analysis of why this is so." Other courts have attempted to be more 
analytical, focusing first on the nature of the asset being divided, and then on how to accomplish an 
equitable division of that asset. The decisions of these courts can be labeled the “building block” 
cases. 

One example is Fondi v. Fondi'^ in which the Nevada Supreme Court found that a “wait and see” 
approach is mandated in pension cases, through which the community has an interest in the pension 
ultimately received, not just the pension as it exists on the date of divorce. That court has since 
emphasized that the “wait and see” approach is defined as ensuring that the spousal share of the 
pension is based on value of the pension ultimately received by the worker, rather than a portion 
of the pension that would have been received if the worker retired on the date of divorce." 

Some courts have explained what they are doing as adhering to the “qualitative” view of spousal 
contributions to retirement accrual." In other words, while a pension may be based on the “highest 
salary earned,” and the highest earning years are usually the last years of employment, all of the 
years of work leading up to retirement are considered equally necessary to attain that status. Two 
consecutive spouses, during the first and last halves of a twenty-year military career, would be 
treated equally under the qualitative approach, but very differently under the proposal in section 
three of the bill. 

Perhaps the clearest expositions of the reasoning behind the two approaches are found in those cases 
in which a reviewing court splits as to which interpretation is most correct. The Iowa Supreme Court 


" This case was pre-Mansell, and this conclusion was based on Texas law. 

" See, e.g., Casas v. Thompson, 720 P.2d 921 (Cal. 1986), cert, denied, 479 U.S. 1012 (1987). 

" 106 Nev. 856, 802 P.2d 1264 (1990) (retirement under state public employees retirement 
system). 

" Sertic v. Sertic, 1 1 1 Nev. 1 192, 901 P.2d 148 (1995) (CSRS retirement). 

" Stouffer V. Stouffer, 10 Haw. App. 267, 867 P.2d 226 (1994). 
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faced such a conflict in the case of In re Benson.'^ The trial court had used a time-rule approach, 
with the wife’s percentage to be applied to the sum the husband actually received, whenever he 
actually retired. 

The reviewing court restated the question as being the time of valuation, with the choices being the 
sum the husband would have been able to receive if he had retired at divorce, or the sum payable at 
retirement. The court acknowledged that the longer the husband worked after divorce, the smaller 
the wife’s portion became. The court accepted the wife’s position that to “lock in” the value of the 
wife’s interest to the value at divorce, while delaying payment to actual retirement, prevented the 
wife from “earning a reasonable return on her interest.” 

Quoting at length from a law review article analyzing the mathematics of the situation, the court 
found that acceptance of the husband’s argument would have allowed him to collect the entirety of 
the accumulating “earnings” on the marital property accumulated by both parties. Three judges 
dissented. “ 

I have independently verified the mathematical effects of the various approaches taken by the state 
courts. Unless Congress is willing to also mandate that the states adopt rules requiring payments to 
spouses at each members’ first eligibility for retirement, regardless of the date of actual retirement, 
I estimate that the proposal would result in a reduction in the value of the spousal share by at least 
13%. A second spouse married to a member for the last couple years of service could actually 
receive more money after divorce than a first wife who assisted the member for more than half of 
the military career. 

The proposal is silent on the question of whether distribution of the spousal share should be 
mandated at the time of the member’s first eligibility for retirement.'’ Unfortunately, it is not 


” 545 N.'W.2d 252 (Iowa 1996). 

The Iowa court apparently did not even consider the possibility of having the wife’s interest 
begin being paid at first eligibility for employment, “freezing” it at that point and letting the husband 
enjoy all accumulations after that time. Presumably, this is because that possibility was not litigated 
at the trial level. 

Several state courts have held that the interest of a former spouse in military retired pay is 
realized at vesting (i.e., after 20 years of creditable service), theoretically entitling the spouse to 
collect a portion of what the member could get at that time irrespective of whether the member 
actually retires. See In re Marriage of Luciano, 1 64 Cal. Rptr. 93 (Ct. App. 1 980); In re Marriage 
of Gillmore, 629 P.2d 1 (Cal. 1981); In re Marriage of Scott, 202 Cal. Rptr. 716 (Ct. App. 1984); 
Gemma v. Gemma, 105 Nev. 458, 778 P.2d 429 (1989); Koelsch v. Koelsch, 713 P.2d 1234 (Ariz. 
1986); Ruggles v. Haggles, 860 P,2d 182 (N.M. 1993); Balderson v. Balderson, 896 P.2d 956 (Idaho 
1994); Blake v. Blake, 807 P.2d 1211 (Colo. Ct. App. 1990). 
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possible to fully and fairly evaluate the impact of the proposal that has been made without examining 
that question as well. At this time, then, it is probably best to just say that the proposal as written 
would probably have the unintended consequence of causing a number of states to reach the 
conclusion that division of retirement benefits at first eligibility was required, rather than elective, 
as a matter of equity. 

Finally, the structure of the proposal as written would have the probably unintended effect of 
transferring some additional property to spouses at the expense of members, in some states. In 
Nevada, community property accrues through the date of final decree, as is set out in the proposal. 
In California, however, community property stops accruing as of the date of final separation, and in 
Arizona, property stops accruing as of the filing of a divorce complaint. The proposal as worded 
would force those states to accrue the military retirement benefits as property through the final 
decree, even if state law would have otherwise stopped that accrual months or years earlier. 

Again, treating this one asset differently, as a matter of federal pre-emption, may distort the ability 
of state divorce courts to achieve equity between spouses. This proposal does not appear to 
implicate any federal interest that would warrant interference with the domestic relations laws of the 
states. 


III. RESTRICTION OF RETIRED PAY DIVISION TO ACTIONS WITHIN TWO 
YEARS OF DIVORCE 

Section 4 would pre-empt the law of the substantial number of states (all community property states 
and an unknown number of equitable division states) which allow either party to a divorce to return 
to court after divorce, upon discovery that substantial marital property was not adjudicated in the 
divorce and remains in the hands of the other party. It could also completely pre-empt the 
procedural law of states, such as Louisiana, that issue the divorce decree prior to the property 
division.'* In any event, the proposal does not appear to be necessary, given existing state law. For 
several legal and public policy reasons, this proposal should be rejected. 

Many states have provided the remedy of partition of omitted assets since long before the military 
retirement benefits issues arose, and merely treat those assets like any other.” Presently, every state 
has a statute of limitations. Generally, when applied to pension cases, the statute begins to run from 
each payment. Thus, even if 20 years goes by, the maximum exposure of a retiree in an action for 


'* Some states enter the “final divorce decree” prior to the property division. As written, the 
proposal could prevent those states from ever dividing military retirement benefits, if either side 
could simply stall the division for two years. 

” See. e.g., Bank v. Wolff, 66 Nev. 51, 202 P.2d 878 (1949); Henn v. Herm, 605 P.2d 10 (Cal. 
1980). 
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recovery of the spousal share that has been incorrectly paid to the retiree is the period of limitation, 
usually six yejirs or less. Some states have gone further, holding that spousal delay beyond the 
period allowed by state law bars the action entirely 

It should be noted, of course, that partition is only granted if the state court makes a finding that one 
party is wrongfully keeping money that rightly belonged to the other. So the question is whether 
Congress should use the power of federal pre-emption to ensure that one of two parties to a divorce 
is permitted to keep property that rightfully belongs to the other. 

My review of newsletters from various interest groups indicates that Congress may be substantially 
misinformed about the scope of the perceived “problem.” Even in those states in which partition is 
allowed the party against whom an action is brought has the ability to defend based on any equitable 
ground that should prevent recovery, such as waiver, estoppel, and laches.^' Anecdotal accounts 
indicate that “prospective-only” partition is cotrunon, if not the norm in these cases. Even when 
retroactive partition is not appropriate, it is difficult to conceive of any set of facts that would make 
it equitable for one spouse to continue receiving the other spouse’s rightful share of the property in 
the future, but that is exactly what the current proposal would allow. 

In other words, regardless of “horror stories,” partition of omitted assets is a mechanism for 
remedying inequity, not a cause of inequity, and it would be inappropriate for Congress, in the 
absence of any legitimate federal policy, to cause inequitable property divisions across the country 
based on an inaccurate perception of wbat is really going on in the state courts. 

It is worth remembering that Congress weighed the various policy alternatives in this area just a few 
years ago, and came to the conclusion that the states should be allowed to use their own laws as to 
all divorces issued after McCarty, while the courts were closed to spouses left with no share of the 
retirement benefits prior to McCarty P The House Committee Report stated that the amendments 
were an attempt to make a public policy judgment “consistent with the balancing of state and federal 
interests that has been the hallmark of this law since its inception,” 


“ See Grieshaber v. Grieshaber, 793 S.W.2d 161 (Mo. Ct, App, 1990) (where wife failed to file 
petition to divide pension for 14 years, despite knowing of its existence, and husband died in the 
interim, laches barred the spousal claim to partition the omitted military retirement benefits). 

See, e.g., Casas v. Thompson, 720 P.2d 921 (Cal. 1986), cert, denied, 479 U.S. 1012 (1987). 
Under California law, the court reasoned that equitable considerations included “general 
considerations” as well as specific equitable defenses, in “tailoring” the amount and form of an 
award of pre-petition arrearages. The court found Max’s sole support of the children over the years 
a sufficient consideration, and denied to Virginia any pre-petition arrearages. 720 P.2d at 934-35. 

“See lOU.S.C.f 1408(c)(1). 
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The 1990 amendments to the USFSPA were largely concerned with partition cases, and codified the 
practice of honoring partition judgments relating to divorces after the USFSPA effective date (June 
25, 1981), but not partition judgments relating to divorces prior to that date. 

The question actually presented by the current proposal is whether Congress’ balancing of interests 
in 1990 was ftmdamentally flawed. Only if that is true would it now be appropriate to use federal 
pre-emption to deny an even larger class of people, mainly women, access to state laws for doing 
equity. In this regard, ABA policy is that Congress should not disrupt the balance of state law except 
where absolutely required. It is worth recalling the words of the United States Supreme Court in 
McCarty itself, that the federal government should defer to “the laws of the States and not to the laws 
of the United States” in domestic relations matters, unless absolutely required to safeguard a critical 
federal interest.^ 

No such federal interest is apparent in this subject area. Rather, the current proposal is a pretty clear 
effort by a group of “haves,” most of whom obtained their spouse’s share of valuable property by 
silent omission finm decrees of divorce, to make sure that their former spouses can never even ask 
a judge to determine whether they have been unfairly dispossessed. It is submitted that since there 
is no legitimate federal interest in allowing one group of former spouses to purloin the property of 
the other group. Congress should not interfere any ftulher in the equitable mechanisms set out in 
state divorce laws. 


IV. EXEMPTING DISABILITY PAY FROM CHILD SUPPORT OR ALIMONY 
GARNISHMENT 

Section 5 changes subjects entirely. It would alter the Social Security act to prevent the federal pay 
centers from honoring child support or alimony garnishments, when the member has recharacterized 
retirement benefits as disability pay. It should be rejected on public policy grounds. 

The proposal now before the Committee will apparently only have an effect when there is a final, 
unappealed judgment awarding child support or alimony, and the member does not comply with it, 
creating arrearages, when that same member voluntarily converts a portion of gamishable military 
retired pay into disability pay, and when the child or spouse owed the money tries to garnish to 
satisfy the arrearages. 

Present law tillows such disability pay to be reached, to the same extent that the military retired pay 
which was waived was reached, to satisfy that child support or alimony award. 

The United States Supreme Court has made it clear that state courts can use contempt sanctions and 
a member can be imprisoned for failing to pay child support, despite his claim that payments could 
only be made fiom his Veteran’s Administration disability award, which was exempt from 


“ 453 U.S. at 220, 101 S.Ct. at 2735. 
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execution.” In several contexts, it is now established that the federal courts will not intervene to 
prevent the states from using their contempt powers to fine or imprison members who refuse to 
comply with state court judgments for payments of retired pay, even where there is no federal 
mechanism by which the spouse can directly obtain payment of those funds.” 

Thus, the policy choice suggested in the current proposal is that Congress might wish to make it 
more difficult for a child not receiving child support to garnish arrearages. There are many 
circumstances in which the federal law as it now exists can lead to a party having a right but lacking 
a remedy.” The question is whether Congress should create another such situation in those cases 
in which a member converts military retired pay into a disability award. 

Experienced domestic practitioners are well aware of the limitations of civil contempt as a remedy 
in interstate cases. The expense and difficulty of domesticating a state court judgment in whatever 
jurisdiction a member can be found is offen very substantial, and the people called upon to do so are 
usually the poorest and least able to afford private counsel, thus increasing the number of Title IV-D 
applications made through district attorney offices throughout the country. 

During the past five years or so. Congress has taken many steps to make it easier to collect child 
support -- requiring the states to create job registries, making federal employees subject to wage 
assignments, and even criminalizing interstate travel intended to frustrate the collection of child 
support. In this context, it is difficult to see the policy objective to be served by making valid and 
enforceable child support orders harder to actually collect from members claiming disability pay. 
Certainly, it cannot be the intention of Congress to delay support payments to children, force poor 
people to consiune scarce public resources to hunt down those members, and then have those 
members jailed until they “voluntarily” pay the sums owed. Yet that is exactly the effect this 
proposal would have. 

Essentially, the problem addressed in the current proposal is an artifact of congressional 
unwillingness to change the laws requiring waiver of military retired pay in order for a member to 
receive disability pay. Press accounts have indicated that this unwillingness may be fiscally, not 


” Rose V. Rose, 481 U.S. 619, 107 S. Ct. 2029, 95 L. Ed. 2d 599 (1987). 

The federal courts have been consistently resistant to becoming involved in divorce matters 
under the guise of peril to some federally-protected interest. See, e.g., Silva v. Silva, 680 F. Supp. 
1479 (D. Colo. 1988) (upholding dismissal of action by member seeking to strike down unappealed 
statecourt division of disability retired pay); Femv. United States, 15 Cl. Ct. 580(1988), aj^ d, 908 
F.2d 955 (Fed. Cir. 1990). 

” The most obvious example is the “ten year” cases, where the marriage and service have 
overlapped by a bit less than ten years, and the state court awards the spouse a percentage of the 
retired pay as property. 
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policy, based. Obviously, if Congress granted disability payments in addition to retired pay, those 
benefits should be exempt from execution for most claims. 

Until and unless Congress is willing to allow members to receive disability pay in addition to their 
regular, longevity retired pay, however, there will be a tension between the rights of the members 
and their dependents. This is because the retirement benefits, or any benefits that the member 
obtains in lieu of them, will be the sole source of reeognizing the contributions of both parties, and 
of satisfying the public policy of assisting the retiree and his dependents, that the legislative history 
has made so clear is a purpose of the retired pay.” 

In the meantime, the proposal would do much more harm than good -- to members’ children and 
spouses, and ultimately to those members who are Jailed for behavior that Congress has agreed is 
criminal. It makes no policy sense to contribute to the problems that other federal initiatives and 
programs are attempting to solve, and this proposal should thus be rejected. 


CONCLUSION 

None of the proposals contained in H.R. 2537 would serve any cognizable, legitimate federal 
interest. At best, the proposals would hurt as many people as they helped, and some of the proposals 
would hurt far more people than conceivably could be helped. Virtually every aspect of the 
proposals would pre-empt the marriage and divorce laws of the states, without any evidence of a 
necessity of doing so in order to serve a federal interest. 

In the meantime, at least one congressionally-mandated study of the effect of the USFSPA is now 
underway, the results of which are to be reported to Congress in the near future. Several of the 
policy choices addressed by H.R. 2537 will be the subject of that report. 

On behalf of the the American Bar Association, I urge the Committee to take no action at this time 
on the proposed legislation. 


C \TEMPVMSWI4|}|.WPD 


” See, e.g.. Fern v. United States, 15 Cl. Ct. 580 (1988), aff’ d, 908 F.2d 955 (Fed. Cir. 1990). 
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Mr. Chairman and members of the Committee, I am Frank W. Ault, a retired 
Navy Captain and Naval Aviator. For the past nine years I have been the Executive 
Director of the American Retirees Association (ARA), formed in California in 1984 for 
the exclusive purpose of addressing the inequities in the Uniformed Services Former 
Spouses Protection Act (USFSPA); Public Law 97-252; 10 USC 1406. The 
membership of the ARA includes members of all the uniformed services: regular 
reserve and retired, male and female. The ARA was originally named ’ USA', for 
‘United Slaves of America’, meaning that military members were being indentured to 
their former spouses for life. They still are, but the organization subsequently 
adopted a less extremist sounding name and is now a member, in good standing, in 
the National Military/Veterans Alliance. The ARA is recognized , throughout the 
national community of veterans organizations, as the national leader of the effort to 
reform the USFSPA. 

We admire and appreciate the initiative and courage of the Veterans’ Affairs 
Committee: demonstrated by its willingness to shine some light on the problems of 
military veterans who are divorced. Congress has tip-toed around this subject for 
over fifteen years and, right now, is buying even more time through Section 643 of 
the FY f 998 Defense Authorization Bill which directs the DoD to review the subject 
and report to Congress not later than September, 1999. Since that will be too late for 
legislative action in 1999-and since 2000 is an election year~the stage is set to 
avoid action until 2001, at the earliest. We hope that one of the products of these 
hearings will be information which will permit the DoD to expedite its report. We 
hope, also, that members of Congress will read the report of these hearings and 
recognize the need to level the playing field in an area where there are already tens 
of thousands of military members whose lives in retirement have been seriously 
degraded-and their numbers are growing at the rate of about 600 per month. 

We are grateful for the opportunity to discuss with you the history of a well- 
intentioned law gone astray and what we recommend be done to provide, to military 
members, the equal justice under law guaranteed them by the Constitution. That 
right is indisputable. However, the treatment of military members in divorce court, as 
mandated by the USFSPA, differs significantly from that accorded, by law, to other 
federal employees and the civilian population at large. 

In 1982 Congress , by enacting the USFSPA, overrode the 1981 McCarty decision 
of the U.S. Supreme Court which found that ’...the military retirement system confers 
no entitlement to retired pay upon the retired member's spouse and does not involve 
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even a limited community property concept moreover, the application of 

community property principles to military retired pay threatens grave harm to clear 
and substantial federal interests.' Notwithstanding this warning. Congress not only 
inserted the federal government into a process (viz. divorce) historically reserved for 
the states, but flagrantly subverted the court's decision by backdating the legislation 
to one day before McCarty. Some constitutional lawyers might call this 'ex post facto 
law' which is prohibited. 

Because it is poorly crafted, the USFSPA's inequities may be attributed— in about 
equal measure— to what it says as well as to what it doesn't say. This results in the 
following inequities: 

* The USFSPA is a 'permissive' law in that it states that ' a court MAY 
treat disposable retired pay either as property solely of the member or of the member 
and his spouse..' However, an overwhelming majority of courts has treated 'may' as 
'shall'. The USFSPA limits the amount of retired pay which can be awarded as 
property to SO percent, but it does not preclude the contemporaneous award of 
alimony and child support. Consequently, a service retiree may lose all of his or her 
retired pay In a divorce action. The USFSPA provides that up to 65 percent of retired 
pay may be garnished by the government. Payment , out-of-pocket, of the remaining 
35 percent is legally enforceable. 

* Since the USFSPA was imposed without warning and was not 
grandfathered, the lifestyles and plans of most already-divorced military members 
were totally derailed. In cases where divorce was being considered, the USFSPA 
provided an incentive to terminate the marriage. 

* Although the conference report on the USFSPA stated that Congress 
did not want the law to be applied retroactively, this was not specified in the 
legislative action. Consequently, thousands of pre-1982 divorces were reopened and 
awards of retired pay, including arrearages, were made. The result was bankruptcy 
for many retired military members. This was not fixed until the law was amended in 
1990. Even then, however, payments to ex-spouses involved had to be continued for 
two more years: until November, 1992. No restitution was made and even those who 
had been forced into bankruptcy did not receive so much as an apology. Let me add 
that this is the ONLY change to the law made since 1982 which has benefited military 
retirees-^and that to resolve a problem which shouidn't have occurred in the first 
place. 
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• The USFSPA does not specify that the dollar amount o1 an award is to 
be based on the rank/rate or pay grade of the military member at the time of divorce. 
As a result, many ex-spouses have received a "windfall benefit" in the form of a 
USFSPA award based on promotions of the military member after divorce. The ex- 
spouse community's contention that later promotions are built on early effort of both 
husband and wife is pure nonsense. Many spouses have little or nothing to do with 
their military mate's career. Even in cases where they do, it is foolish to argue that a 
first spouse, divorced when the military member was (lor instance) a Major, gave 
him/her such a head start that the momentum carried all the way to the rank of Major 
General. There is ample evidence that, quite the contrary, the stigma of divorce and 
the acrimony of the proceedings frequently clutter the path to future promotions. It is 
ridiculous to extol the virtues of career support: provided off-site, in absentia. 

•A military member must serve a minimum of 20 years before being 
eligible to receive retired pay. Eligibility of the member's spouse is attained 
instantaneously upon marriage. There is no prohibition against multiple marriages 
and multiple USFSPA awards. The current (known) 'champion' USFSPA exploiter is 
on her fourth marriage to a military member and is receiving USFSPA payments from 
the first three. 

* The military retiree must remain in compliance with the Uniform Code 
of Military Justice, may have restrictions on civil service employment and foreign 
travel, and may be subject to involuntary recall to active duty. The ex-spouse, who 
draws from the same retired pay envelope, is not subject to any of these constraints. 

•Since military retired pay is reclassified as "property" for a USFSPA 
award, payments continue for life, even if the benefiting ex-spouse remarries. This is 
the single greatest inequity of the law. The retired pay laws applicable to divorces in 
the Foreign Service and CIA provide for the termination of spousal payments upon 
remarriage after a certain age. So do the survivor benefits programs of the 
Department of Defense and Social Security Administration. Since USFSPA awards 
are made without regard to fault, merit, need or respective financial circumstances, 
this hardly qualifies as equal justice under law. 

•Divorced military veterans are the only U.S. citizens who have their 
retired pay classified in accordance with the federal government's intentions for it: 
"property" if for a marital award and "Income if for taxation by the IRS. How can it be 
both? 


51-567 - 98 - 4 



94 


’The USFSPA award process is 'no fault' and rewards even miscreant 
spouses. The military member can be divested of retired pay by court martial or other 
legal action. On the other hand, USFSPA payments to an ex-spouse continue for life, 
even if he or she is convicted of some felony. There is at least one known case of an 
imprisoned ex-spouse whose USFSPA payments are being retained by a prison 
warden, pending her ultimate release. 

’Payments of retired pay may be made to the abused ex-spouse of a 
military member who has been denied retired pay. But unlike the lifetime entitlement 
of other ex-spouses, the USFSPA mandates that payments to an abused ex-spouse 
terminate if he/she remarries. Is this equal justice under law? 

•The USFSPA does not include a statute of limitations on the amount of 
time allowed an ex-spouse to petition for USFSPA payments. Consequently, many 
retired military members have had to wait ,indefinitoly, lor the "USFSPA shoe to 
drop'. 

’ Although the USFSPA is considered to apply to both male and female 
military members, the only pronoun appearing in the low is "his" which appears at 
least five times. This might constitute a legal loophole for female military members. 
More significant, however. Is what is connoted about the intent of the legislation. It 
appears that the USFSPA's sponsors were focused on bringing male military 
members to heel. Moreover, it is apparent that little consideration was given to the 
demographic differences between the officer and enlisted communities of the 
uniformed services as they relate to the USFSPA, Officers are more likely to have the 
financial resiliency needed to survive the loss of a portion of their retired pay. 

•The USFSPA purports to protect military disability pay, whether DoD or 
VA, by specifically excluding it from the definition of disposable retired pay that can 
be shared with an ex-spouse. This protection was reinforced by the U.S. Supreme 
Court decision in Mansel v Mansel in May, 1989. However, state courts are 
circumventing it in three ways: 

1) By ignoring federal law. 

2) By avoiding the award of retired/disability pay as "property' and 
awarding it as aiitnony without regard for source, even if the member is 100 percent 
disabled . 

3) By garnishing it under the Social Security Act, Title 42, which is in 
conflict with Title 10 on this issue. 
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One of the ex-spouse objectives is the elimination of the protection of 
disability pay. This means that even it long-awaited legislation were enacted, 
providing for the concurrent receipt of retired and disability pay, disabled military 
retirees would find themselves in protracted court battles for an ex-spouse share of 
both. 

*Most military members impacted by the USFSPA have been 'blind- 
sided' because the uniformed services have assiduously avoided briefing their 
personnel on the law. Nor is information on the USFSPA being disseminated during 
retirees seminars being conducted by the military services. 

A compendium of ‘horror stories' could be presented, exemplifying the numerous 
inequities cited above, but most of them are apparent-even without documentary 
proof that they exist. Divorcing military couples have available to them, in state 
courts, ail the remedies available to any other U.S. citizens. What is different , 
however, is the USFSPA's treatment of spousal support which is a distinct departure 
from cusfomary notions of spousal support in domestic relations law. An obligation to 
provide 'alimony' usually terminates at the end of some 'rehabilitation' period , or 
upon the reman-iage of fhe recipient. This has been standard legal doctrine since the 
founding of the country, based on the rationale that, in a marriage, there is a transfer 
of spousal support responsibility to the new spouse. The continuation of payments 
beyond remarriage of former spouses overrides any aspect of financial need. 

Usually,spouses attain financial security by virtue of the income of their new 
partner, or a combination of two incomes. By contrast, many military members whose 
retired pay has been divided support second families. This means thaf the military 
member is severely handicapped in his/her efforts to get on with the rest of their lives 
by payments to an ex-spouse who no longer needs them. 

The military member is further hamstrung by the requirement to give his/her ex- 
spouse first call on the DoD's Survivor Benefit Plan (SBP) which provides an annuity 
to the ex-spouse in the event of the death of the member. This seriously restricts the 
amount of insurance coverage he/she can provide for a second family. Commercial 
insurance coverage, reasonably priced at the commencement of a military career, is 
unacceptably expensive at retirement ages. From the viewpoint of the military 
member, the concurrent loss of SBP may be every bit as egregious as the ‘payments 
for life' provisions of the USFSPA. 
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It is very unlikely that very many members of Congress who voted for the USFSPA 
understood the full implications of reclassifying retired pay as 'property'. ..particularly 
'property' which cannot be sold, bartered, traded, transferred or passed to heirs. 
Congress did, however, open the floodgates to describing military retired pay as a 
'pension’which it is not. If it were, indeed, a pension,the military member could retire 
with no further obligations to the nation and live ‘happily ever after’. However, 
because retired pay is an important component of the military compensation system, 
the retiree receives what is more appropriately described as ‘reduced pay for reduced 
future services' and remains part of the manpower resources available for recall in 
the event of a national need. 

A frequently mentioned circumstance , during the 1982 debate on the USFSPA, 
was the ‘plight of the military spouse* who was described as a 'stay-at-home, tend- 
to-the-kids' female who kept the family together while the 'devil-may-care-playboy' 
father roamed the world sans family responsibilities. Today over 60 percent of the 
marital mates of military members are employed outside the home. Moreover as the 
number of female military members continues to grow, it is often the male member 
of the marriage who 'keeps the homefires burning'. Clearly, Congress never 
envisaged this change in circumstances when enacting the USFSPA in 1982 because 
it is obvious that the protection provided was, primarily, for the protection of a civilian 
female married to a male military member. This appreciation of the situation has 
persisted, as evidenced by the history of legislation affecting divorce in the military 
subsequent to October, 1982. While Congress has exhibited , in public, a pervasive 
reluctance to reform the USFSPA, there have been enacted 23 changes to laws 
affecting military divorce. 18 of these have benefited ex-spouses, I (the cure of the 
retroactivity oversight) has benefited military members and 4 have impacted both 
sides about equally. All but two of these changes have been effectuated by sub rosa 
amendments to mainstream legislation, without public hearings, discussion or 
debate. A 24th amendment is included in the FY 1999 Defense Authorization Bill 
which will change the scoreboard to read: Ex-spouses 19; Military members 1. 

Never, during the over 15 years of its existence, has any amendment to the 
USFSPA been proposed which would deprive the ex-spouse of a military member of 
retired pay in the event of divorce. What has been proposed is legislation which 
would level the playing field so that BOTH members of any military marriage which 
ends in divorce will be treated fairly and equitably. This is becoming increasingly 
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important as the numbers of women in uniform continues to grow. Those whose 
objective is to protect women must , increasingly, look into the ranks for them. 

Recruitment and retention are emerging as major problems for the military 
services. One of the influential factors is the perception of military members that they 
cannot count on Congress to honor commitments which they perceive as having been 
made. While not the most important of these, the impact of the USFSPA on the 
military retirement system is one of them. It IS possible to restore fairness and equity 
to the military divorce process without unduly disenfranchising EITHER side. 

Information developed during these hearings should be used to expedite the 
review of the USFSPA mandated by Section 643 of the FY 1998 Defense 
Authorization Bill. At the same time,Congress should look at H.R. 2537, introduced in 
the 106th Congress by Chairman Stump, and resurrect it-or an expanded version 
thereof-in the 106th Congress. Then those committees in Congress concerned with 
the welfare of military personnel should get down to the serious business of restoring 
fairness and equity of the military divorce process. There is no logical reason lor 
delaying this to 2001 or beyond. The terms of reference extant at the time of the 
enactment of the USFSPA are no longer valid. Moreover, the list of those impacted 
by the USFSPA now includes a growing roster of military women. If the USFSPA is to 
be fair, then it must be fair to both sexes: military and civilian. 

For their part, military members aren't looking for a win in divorce court — just a tie. 
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Mr. Chairman and members of the committee, I am Major Neita Armstrong, 
United States Marine Corps. I am assigned as the Korea Area Plans Officer for the 1“ 
Force Service Support Group, Camp Pendleton, CA. Thank you for the opportunity to 
appear before you today. 1 am what the military calls a “mustang” - a commissioned 
officer that began military life as a private. My career has been divided between active 
duty and reserve status. I spent 6 years as a Reservist during which 1 had a civilian career 
and became a wife and mother before being recalled to active duty during Desert 
Thunder/Desert Storm. As a result, my experience spans both military and civilian as 
well as life as a military spouse. 

I represent your silent constituency. By our very nature we do what we’re told, 
don’t question authority and certainly don’t write Congress on any issue. We have to be 
that way. What military person when tasked with a difficult or dangerous job would 
respond with “I can’t” or “I won’t “ or complain to their seniors? We’re used to living 
with less and tolerating more. If the military had not maintained this type of discipline 
throughout this country’s history neither of us would be here today. We trust YOU, our 
elected representatives, to make the Right decisions - to look out for OUR welfare as we 
look out for our country’s freedom. Jumping the chain of command is frowned upon in 
the military and it is difficult for us who wear the uniform to determine when it is OK to 
voice an opinion. Our freedom of speech is limited. We cannot campaign or make 
political statements in uniform and we cannot make disparaging comments about our 
President. So rather than face the possibility of overstepping our bounds, or to be singled 
out as a rabble rouser, we just take the hand we’re dealt and say nothing. This perception 
is not applicable in my case since - my seniors are very supportive of my being here; 



however you would be surprised at how many individual service members raise the issue 
of reprisal when they learned that I was coming here today to exercise my right as a 
citizen. For every letter you receive from a military member - there are tens of thousands 
who would like to write. 

The daily transition from the military mindset to the domestic is often difficult for 
us. On duty, we are great at mission focus; this can be carried to the point of excluding 
anything personal, for months. 1 often laugh when someone asks if my husband is a 
Marine. . . . Who else would put up with a woman Marine? We can understand the 
mindset. Civilians, for the most part, do not. We work to the point of exhaustion - sleep 
for a few hours and start again. Civilian employers love to hire us after we get out of the 
military... the Fortune Five-Flundred prefers us. But our work ethic is often perceived as 
abandonment by the civilian spouse, which leads to other problems and often divorce. 

Often you hear: “BUT - the military member is off having fun while the spouse 
stays home with the kids!” I’ve seen both sides and I can tell you this is not true. 
Deployments are nothing more than long periods of sacrifice and hardship. We would 
much rather be at home with our families. A couple of months ago there were five of us 
arguing over who would have to make an unexpected trip. Somehow I doubt that the 
LOSER’S wife and family really believed him when he came home and announced that 
he had to go to Hawaii for four days! But it is true - none of us wanted to go. When you 
have a loving family, a home and good friends - it hurts to be gone. 

An extremely vocal group of former wives has tried to convince Congress and the 
American public that this is a male/female issue. It is not. I am here to remind you that 
there are women in the armed forces too. The military has made great strides in recent 
years in the areas of equal rights and opportunities for women; and in many areas the 
military has been in the forefront. Our promotions are based on how well we do our jobs 
and lead our people, not on our marital status. Yet this law says my contributions as a 
military wife are more valuable than my contributions as a military officer. According to 
the states interpretation of the Uniformed Services Former Spouse’s Protection Act, I am 
vested in 12 years worth of my husband’s retired pay since he is retirement eligible - yet I 
am vested in nothing based on my own 17 year military career. I must serve 20 years to 
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receive anything and have MY contributions as a Marine recognized. The truth is that my 
responsibilities as a Marine far outweigh and involve greater hardship to me in service to 
my country than do the inconveniences I ever experienced as a wife. I find it 
disheartening that Congress views my current worth and right to entitlements more highly 
based on status as a wife than as a Marine. I am not vested in a retirement program - if I 
resign tomorrow I will receive NOTHING for my years of service. 

How can an hour in the commissary be of equal or greater value than an hour in 
combat, or training for combat “I” am held to a higher standard? “I” am SWORN to 
support, protect and defend the Constitution of the United States - WITH MY LIFE “1” 
must maintain my weight and body fat within strict standards and pass a rigorous 
physical fitness test twice a year. I am poked, prodded and told that if 1 don’t get certain 
shots I will face disciplinary action. In the past year I personally have taken 5 random 
screening tests for drugs. I am subject to the Uniform Code of Military Justice which 
includes UNIQUE regulations for the military under which I could be confined, given 
only bread and water for three days and discharged under other than honorable 
conditions. Nine of the violations are punishable by death of which there are no 
comparable civilian laws. 1 am told what to wear, how to wear it, what “I” can eat, when 
“I” can drink, when I can smoke and I can have my liberty secured. I am told where to 
live, when to turn the lights out at night and what time to get up in the morning. Tm told 
how to act, who I can be fnends with, who I can make love to and who 1 can marry - and 
if I violate these regulations I can be incarcerated. If ’T” am passed over for promotion 
twice - I’m “separated.” These things are necessary for good order and discipline in the 
military. They apply to “ME” - not my spouse. 

My best Inends are military spouses. Many of them have given up military 
careers themselves to stay at home and raise their children. I do not want to give you the 
false impression that 1 do not appreciate their daily challenges - some of them are the 
“salt of the earth.” Marriages between TWO loving supportive people withstand the test 
of time and the challenges of being married to a military person. They are not the people 
I’m talking about - these laws will never affect them. Yet while there are many good and 
supportive spouses - there are also those who commit adultery, succumb to drug abuse 
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and alcoholism and batter their children AND the military member. Many are destructive 
not only to the family but to the military member’s career also. The civilian spouse can 
do things for which we would be court-martialed and still be guaranteed payments after 
divorce. Support ends the day of the divorce, and often long before that. Support is what 
GOOD marriages are about. 

The current laws provide a “windfall” to the former spouses by increasing their 
benefits when the military member is promoted after the divorce. With all we endure - 
with all the hard work WE do to get promoted, how can you credit the former spouse for 
the military member’s success? 1 know of a colonel, married for 5 years and divorced 
early in his career. 20 years later the former spouse came back to claim her share of his 
retirement pay - not at the rank he held at divorce - but laying claim to every promotion 
he received during the next 20 years. Was this first wife responsible for these 
promotions? Its free money - she won the lottery because she married and divorced 
successful man. Yet, if spouses are to receive credit for promotions - what about his 
current wife - doesn’t she get any credit? 

I know of another former Marine whose ex-wife is receiving 24% of his retired 
pay - as a major - even though he divorced 14 years ago as a lieutenant. He served two 
years of his 25 years career in Viet Nam. He quit his good paying civilian job in 1 974 
and reentered the Marine Corps in an attempt to save his marriage - find a different 
environment - after he caught her in bed with a co-worker. Later she divorced him 
anyway, because she was tired of moving around with the military. She has been re- 
married now 10 years. Last year she sued him for a portion of his retired pay but waited 
nearly two years beyond his discharge date to do so. Last month she sued for the 
arrearage in payments she deliberately overlooked before. The wound of his divorce has 
been opened again and again. 

And what about the military member who is injured in the line of duty? In 
combat? Should the former spouse benefit from the disability? The former spouses think 
so. Will the former spouse suffer because of the injury? If so, should they receive the 
same windfall they do with promotions? It doesn’t matter when it happens in the military 
career, before or after the divorce, the ex-spouse wants the benefit! I don’t understand the 
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former spouse’s rationale. I received an e-mail a couple weeks ago from a Marine whose 
former spouse wanted him to sign a stipulation that said he would never seek the 
disability pay he’s entitled to - because it would reduce her benefit! This is the impact of 
the current laws - the enabling of civilians to deny the military member entitlements even 
beyond the divorce. 

Right now Chapter 61 Disability Pay is protected only to the level the disability 
exists at the time of retirement. Why shouldn't the military member be protected if the 
condition deteriorates instead of maintaining the level of payment to an ex-spouse who 
has probably remarried? There are many other laws on the books regarding child support. 
If Disability Pay is the last/only resource that can be garnished for child support the 
courts should seriously look at the veterans overall financial status - the child support 
payments are probably higher than service member can afford - and not live on the 
streets. 

The original legislation introduced by its sponsors required ten years of marriage 
before the former spouse would be entitled to a portion of the retirement pay and would 
terminate upon remarriage; however that version of the bill was not the one adopted. 
Instead, an alternate version was passed that could allow former spouses to receive 
benefits AFTER ONLY ONE DAY of marriage as if the military member were vested in 
a pension plan. Similar laws that apply to the CIA and Foreign Service terminate 
payments upon remarriage of the former spouse and do not allow for the promotion 
windfall. The unique laws that apply to the military allow for the promotion windfall and 
encourage multiple marriages. 

Many of us feel the Uniformed Services Former Spouse’s Protection Act is a 
violation of our Constitutional right to equal protection and due process along with being 
an unjust taking. The Supreme Court ruled that our retired pay is reduced pay for 
reduced services and couldn’t be divided for good reason, but Congress overturned that 
decision during an election year for unknown reasons. Most military persons, lawyers 
and members of Congress don’t understand that military retirement pay is NOT A 
PENSION. It is paid at the pleasure of the Government. In order to retain entitlement to 
the retired pay they must adhere to the following: 
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• Subject to recall in the event of a major conflict. If they do not report 
- their retirement pay can be terminated. 

• Subject to the UCMJ. 

• If convicted of a felony they lose their retired pay. 

• If convicted of spousal abuse they lose their retired pay. 
However, the abused former spouse retains entitlement to their 
portion until remarriage. Note that the civilian spouse can be 
convicted of spousal abuse and STILL be entitle to a division 
of the military members retirement pay 

• Must maintain a residence (address) in the United States 

• Must maintain U.S. citizenship 

• Officers loose a portion of their retired pay if they seek a job with the 
federal government - not so for the former spouse 

• Many states require the payments to the former spouse at 20 years 
even though military member has not yet retired 

• If the former spouse elects to take the Survivor Benefit Plan (SBP) - 
extend payments beyond the death of the military spouse - the 
premiums are paid off the top out of the veterans retired pay. The 
veteran is denied SBP for his/her second family. 

Former spouses do not have to adhere to any of these regulations to retain their 
entitlement. Former spouses can be convicted of a felony, be serving a prison sentence 
and still be entitled to receive a portion of the military member's retirement pay. 

All of this makes many of us, it makes us wonder about the selection of our 
careers. Are we fools for staying in the military, knowing we have a 50% chance of 
divorce? Of course no reasonable person would many if they truly believed they would 
be in the half whose marriages will fail. We Americans are the most optimistic people on 
earth and we enter every venture with thoughts of success - but sadly sometimes we fail. 
Yet with such a high probably of divorce, why should the military member who has 
actively served his or her country be singled out for special laws if a marriage fails? 
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Perhaps it is time that those of us with marketable skills to think about protecting 
our futures. Why should we have to worry about being left at the poverty level by our ex- 
spouses when we are elderly? Why do we have to pay to support THEIR new spouses 
too? What about OUR current spouses? Good marriages last through the hard times but 
rocky marriages, under the current law, are encouraged to dissolve with a permanent 
economic advantage given to our spouses. Ladies and gentlemen, for those in the 
military who have been left by their spouses for others the Uniform Services Former 
Spouse Protection Act does not allow the wound to heal. It is a painful monthly reminder 
of how they have been betrayed. There is no such thing as a FINAL divorce in the 
military. 

Someone asked if I was a victim myself. Absolutely - I’m a victim every time I 
see the anguish in a Marine’s face. The emotional drain divorce takes on them and the 
helpless fiustration with this one-sided legislation. As a Marine I am constantly 
reminded the sacrifices made at Inchon, the Chosun Reservoir and other battles 
throughout the Corps’ history. Traditions and regulations made in the IS* century are 
still viable today. Please don’t let the Uniformed Services Former Spouse’s Protection 
act, as written today, be the legacy of our generation for hundreds of years to come. 1 
challenge you to right this wrong and pass legislation that is fair for both sides 

Thank you. 



106 


Curriculum Vitae 

Major Neita A. Armstrong enlisted in the Marine Corps Reserve in 1977. While a 
Reservists, she held many varied civilian positions including work at the National 
Endowment for the Arts and at Information Spectrum Inc as a Senior Logistician - 
working on the Royal Saudi Naval Forces Marine Force foreign military sale case. Her 
B.S. degree is in Management Logistics and she has earned the title of Certified 
Professional Logistician (C.P.L.) She is currently the Korea Area Plans Officer for the 
1 Force Service Support Group, Camp Pendleton CA. She is a wife and mother. 

Major Armstrong is appearing before the Committee today as a private citizen. 
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TESTIMONY OF PATRICU BRUCE 

NATIONAL DIRECTOR 
WISE 

Women in Search of Equity for Military in Divorce 
Presented before the 

HOUSE VETERANS' AFFAIRS COMMITTEE 
5 AUGUST 1998 

Mr. Chairman, and members of the Committee, 1 am Patricia Bruce, National Director 
of WISE, a nonprofit all volunteer association advocating equity for military members 
in divorce. 

On behalf of myself. Board of Directors and members of WISE, we thaiik you for the 
opportunity to present to you our views and comments regarding various issues that 
affect the members of the Uniformed Services. 

The lack of clarity of the Uniformed Services Former Spouses' Protection Act (USFSPA) 
causes a great deal of misinterpretation by the state courts. This ill-defined law places 
military members and their former spouses in a situation where there is no consistency 
among military divorces. There is no consistency from a state-by-state/court-to-court 
standpoint, or from divorce to divorce. The divorces of fifty military members, with 
the exact same marital conditions, but whom are each stationed in a different state, will 
culminate in fifty different divorce scenarios. This treatment of military members, by 
reason of their transient employment is discrimination. 

There are several areas of concern with regard to the Uniformed Services Former 
Spouses' Protection Act one of which is the manner in which states are dividing 
military disability in divorces. 

We are reliably informed that the Department of Veteran's Affairs does not take lightly 
the determination of disability for any member of the Armed Forces. Application for 
disability is scrutinized very carefully and the military veteran or retiree must undergo 
strict physical examinations to determine their eligibility. 


1 
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If awarded disability benefits, a retiree is not permitted to receive concurrent payment 
of both regular retired pay and disability retired pay. The retiree must waive regular 
retired pay in order to receive tax-exempt disability pay. Waiver of regular retired pay 
should never be construed as an effort to circumvent an award made by a divorce court 
or settlement agreement, and we take great exception to such charges. Congress has 
stood by the bedrock fundamentals of VA disability retired pay, and at such time as the 
VA deems a retiree disabled to any degree, ttus alternate source of funding should 
become the sole property of the military member. 

Various levels of sacrifice can be made in placing one's life in harms way for the 
protection of our individual freedoms...and to disrespect the value assigned to sacrifice 
at any level less than death is unconscionable. 

Under the USFSPA, attachment of VA disability retired pay is statutorily disallowed as 
a means for fulfilling obligations of property awards in a divorce. Under Federal law, 
these funds are authorized for a military retiree who was injured or suffers illness as a 
result of their active service. Under Title 42 however, VA disability can be garnished 
by a court order to pay alimony or child support All of the compensation can be 
garnished by court order up to the point where VA compensation equals a veteran's 
military retired pay entitlement 

It is interesting to note that veterans who are not receiving military retired pay, may 
not have any of their disability compensation garnished. In summary, military retirees 
may have some or all of the VA disability compensation garnished to enforce alimony 
or child support or child obligations, but veterans who are not military retirees may 
not (5-23a Gamishment of VA Disability Compensation). 

When military retirees waive regular military retired pay, the amounts of retired pay 
are decreased and accordingly, the percentage share of a marital property award is also 
decreased. 
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To circumvent this, we find that the courts are reopening final decrees of divorce in 
which a settlement agreement has been negotiated and subsequently the courts are 
awarding lifetime alimony. 

Additionally, the courts are waiving the traditional "remarriage" clause inserted into 
alimony agreements, so that these property payments, now called alimony, do not stop 
in the event the recipient spouse should marry. The state courts consider settlement 
agreements to be contractual trusts, entered into voluntarily by both parties, and thus 
contract laws govern alteration of these trusts. What is not realized is that divorcing 
parties are strongly "encouraged" to sign an agreement rather than litigate under the 
advise of legal counsel that it is "the law." 

While Congress intended that disability retired pay was income belonging solely to the 
retiree, and has NEVER been thought of as deferred income. Federal Statutes allow 
disability retired pay to be garnished for both child support and alimony, granting the 
states the ability to creatively manipulate both federal and state laws. By renaming the 
property division "alimony" the courts sidestep the intent of the Supreme Court in 
Matjsell V. Mansell (490 US 581) and are modifying the bonds of the settlement 
agreement creating a new form of federal entitlement through case law. 

We feel it is imperative that full examination is given to all aspects surrounding this 
issue. 

Often, disability retired pay is the sole source of income for a disabled retiree, and as it 
stands now, it may be divided with a former spouse to pay alimony, child support and 
arrears or all three. While federal law mandates that only up to 65% of the retired pay 
may be garnished, the USFSPA grants any means under law to the States for fulfilling 
these obligations. Under contract law, the courts can obtain what cannot be garnished 
through a monetary judgment or real property. This could essentially cause a disabled 
military retiree to lose up to 100% of what is intended to be old age security. 
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Other issues of utmost importance are those of Survivor Benefit Plans (SBP) and the 
need for a statute of limitations governing the reopening of final decrees of divorce. 
Under federal civilian retirement plans, a provision is included allowing federal 
civilians access to more than one Survivor Benefit Plan. The state courts recognize SBP 
as a future stream of income protecting the divorced spouse in the event of the death of 
the retiree. Under the federal civilian system federal retirees have access to more than 
one SBP, for the purpose of protecting a subsequent spouse. The military retirement 
systems gives no such protections to the military member and spouse and subsequent 
spouse. 

Many first marriages of military members end in divorce well before 20 years. Should 
the military member remarry, this "second" marriage could, and often does, survive 
much longer than the first marriage, but the subsequent spouse is not afforded the 
same protective mechanisms for old age security as spouses in the civilian federal 
sector. Consideration by Congress to alleviate this problem is of utmost importance. 
With regard to statute of limitations... a time period by which final decrees of divorce 
may be reopened to divide retired pay as property... the civilian federal plans, again, 
are statutorily clear... the Uniformed Services Former Spouses' Protection Act does not 
grant such protections. The courts are currently reopening final decrees, sometimes up 
to 10 or 15 years after the divorce, and awarding a share of retired pay as property, to 
include retroactive payments, to long divorced former spouses. This leads to post 
divorce litigation and legal expenses as well as virtually ensuring financial ruin for the 
retiree who has not planned on such an event 

While Congress has no control or jurisdiction over HOW the State Courts divide 
military retired pay. Congress DOES have control over the use of Federal compensation 
and benefits as well as administrative mechanisms in the disbursal of Federal 
compensations and benefits related to such law. 
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This fact is emphatically demonstrated throughout the enactment and application of 
federal law governing civilian federal retirement plans and their former spouse 
protections sections. 

The present treatment of military retired pay is inconsistent with treatment afforded 
federal civilian retirees under Central Intelligence Agency (CIA) and Foreign Service 
laws. The laws governing how military retired pay is treated in divorce are not even 
remotely comparable to those federal civilian plans, and should, at the very least be 
consistent with Foreign Service and the Central Intelligence Agency, whose duty 
assignments have been likened by Congress to be very similar. By altering ttte scheme 
under which military retired pay is divided in divorce, bringing military retired pay in 
line with CIA and Foreign Service, the problems inherent within the broad decision 
making abilities of the states will be elimiruited. 

There is simply no reason why we should treat men and women who serve honorably 
in our Uniformed Services any less favorably than men and women who serve in the 
Foreign Service or CIA. 

During the floor debate of die USFSPA in 1982, congressman Bill Nichols stated: 

“The recent change in the Foreign Seroice Personnel System and the changes 
proposed in the CIA personnel system currently in coirference, have been used to argue 
the need for change in the military (system). 

Both of these systems restrict payments of portions of retired pay to situations 
in which the marriage tasted lOyears, during which time the member was an employee 
of the system. 

In addition, payments of retired pay to former spouses terminate upon remarriage of a 
former spouse... 

A similar restriction is only fair for the military member as well, who, to a targe 
extent is similarly situated". 

This statement was true then and it is true now! 
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While this is a very emotional and complex issue. Congress has a distinct opportunity 
to correct the inequities that face our military in divorce by aligning the division of 
military retired pay in divorce with those of other federal plans. Many of the issues of 
concern to miUtary members and former spouses could be resolved witii this 
realignment 

Realignment would eradicate the problems surrounding remarriage, statutory 
entitlement statute of limitations, duration of marriage requirements, jurisdictional 
issues, and violation of die military member's protections under the Soldier and Sailor's 
Civil Relief Act The discriminatory divergence between civilian federal and military 
laws as diey pertain to divorce could be expunged, enabling all military members and 
former spouses to know that their divorces will be treated in an equal manner with 
their civilian federal counterparts. The discrimination rampant from one military 
divorce to another, due to the capricious laws of the fifty states will be erased. And 
equal justice under the law will prevail. 

On behalf of our military members, active duty, reserve, retired and National Guard, 
we thank you for your consideration of this much-needed oversight 
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The Naticmal Militaiy Family Association (NMFA) is the only naticxial orgamzatiai whose sole 
focus is tile notary family and whose goal is m influence the development and inqdementatioo d 
policies whicb will improve the lives of those family members. Our mission is to serve tiie 
families of the Scvcn Uniformed Services through Vacation, infonnation and advocacy. 

Found^ in 1969 as the Military Wives Association, NMFA is a non-profit 501 (cX3) primarily 
vduntter organization. I'^^A m^y represents the interests of family monbers and fbc active 
duty, resove components and retired personnel of the seven uniformed services: Army. Navy, Air 
Force, Marine Corps, Coast Guard, Public Healtii Service and the National Oceanic and 
Atmo^heiic Administration. 

N)^A Rejnesentatives in military communities woridwide provide a direct link between 
militar y famUies and Nh^A staff in the nation's capital Reimsentatives are tiie **eyes and ears" of 
NMFA, bringing shared local concerns to national aouitioiL 

Nli^A receives no fed^ grants and has no federal contracts. 

NMFA has been the recipient of the following of the following awards: 

Defense Commissary Agency Award for Outstanding Support as Customer Advocates (1993) 
Dq)artment of the Army Commander Award for PuUic Service (1988) 

Association of the United States Army Citatic»i fen* Exertional Service in Support tX National 
Defense (1988) 

Various members of NMFA’s staff have also received personal awards for their sui^k^ of 
military families. 

NMFA’s web site is located at: htrp://www.nmfa.org 


JOYCE WESSEL RAEZER 
Senior Issues Specialist 

Joyce started her volunteer work at the National Military Family Association, working witii 
the Government Relations Department, in September 1995 and becaizte Education Speci^st in 
1996. In February 1998, Joyce was competitively selected for the paid position of Senior Issues 
Specialist for the Association. As Senior Issues Specialist. Joyce monitors issues relevaiu to the 
qu^^ of Life of the families of the Uniformed Services and represents the Association at briefings 
and meetings of other organizations, Members of Congress and their staffs, and members of the 
Executive teanch. She continues to serve as stakeholt^ representative to tte Department of 
Defense Education Activity (DoDEA) Cabinet She has represented families on the DoDEA 
Stai^g Task Force, tiie ACDE study group and the DoDDS 50th Anniversary Planning 
Committee. In June 1997, she represented NMFA at the First Annual Supporting the Military 
Child CHonfercncc at Ft. Hood, TX. She is a member of the planning comndnec for a national 
conference on Serving the Military Child to be held October, 1998 in Arlington, VA. Joyce was 
the 1997 recipient of NMFA’s Margaret Vinson Halgren Award for her advocacy on behidf of 
military families and the Association. 

A Maryland native, Joyce earned a B.A. in History from Gettysburg College. Gettysburg, 
Pennsylvania and a MA in History from the University of Virginia. An Army spwse of 15 years 
and mother of two children, she has lived in Washin^n, D.C. (3 tours), Virginia, Kentucl^, and 
Califomia. She is a former teacher and has been an active volunteer school parent for eight years. 
She was elected to the Fort Knox (KY) Commuruty Schools Board of Education in 1993 and 
until August 1995. She currently serves as PTA President for her son’s school in Fairfax 
County, Virginia. 
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GARNISHMENT OF MILITARY PAY/RETIRED PAY FOR FAMILY 
OBLIGATIONS 


ACrrVE DUTY PAY 


Child Suppon 

Gamishnient of active duty military pay for family obligations is most fiequendy done to 
provide child support for the servicemember’s child (cl^dien). Current reciprocity among 
states and the different service leguladoos regarding child support, ntxmally ensure that 
court orders of child support are honored no nuuter where the seivicememt^ is stationed. 

Each of the services have strong statements roganiing servicemembers’ responsibility to 
provide tinancially for their families. However, non military parents without court orders 
often find making the system work for them e^o^eedingly difficult. When non military 
p^nts do not live near a military installation, and not know the servicemember's 
military location, they may find it almost impossible to obtain child suppon When the 
servicemcmbcr is stationed overseas, the non military parent, without a coun order, is left 
to depend on the good offices of the services and Commanding Officers. 

Generally, if no coun order or written agreement exists, the services require 
servicemembers to provide the difference between their Basic Allowance for Housing 
(BAH) at the with dependents rate and BAH without dependents rate fen* child support 
However, if servicemembers remarry, their entitlement to the BAH at the with dependents 
rate is no longer dependent on providing child suppon to the children of a previous 
marriage, but on their new family. In this case, t^taining child suppon can be even more 
difficult. Children who have previously been acknowledged by servicemembers as their 
flnandal responsibility may be put at risk. 

NMFA strongly believes that servicemembers have, as a minimum, financial responsibility 
for their children. Each service should make it perfectly clear to all military legal offices 
and Commanding Officers, that they have a responsibility to assist the non military parens 
in obtaining child support. Non military parents should be strongly encouraged to obtain 
court ordered child support or written agreements that will be honored by Defense Firusnee 
and Accounting Service (DFAS). 


Alimony 

Active duty pay is also garnished to provide alimony in the case of divorce. NMFA is 
aware of some cases where an amount equal to the per cent of retired pay that can 
eventually be awarded as pan of a property settiement, is granted as alimony. NMFA is 
unaware of any cases where that sum has actually been trea^ as property, since in actual 
fact it comes wm current pay or wages. 

Since awarding alimony is a purview of state courts, it seems to NMFA that the only action 
that could be tmen by the Federal Government is to further protect the amount of pay that 
can be garnished by such courts. Such action would c^ect child support and garnishments 
for other just debts. 
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RETIRED PAY 


Child Support 

Once a semcemember retires, it is almost in^^dve *at a court cader (or a written 
agreement acceptable to DFAS) exists for the provision of child support When such an 
cmder exists and is filed with DFAS the payment of child support usually proceeds in an 
orderly fashion. If a court order has not been obtained before the savicemember retires, 
and the servicemember chooses to reside outside of the Umt«l States, obtaining a court 
Older diat is recognized by DFAS is next to impossible. In addition, the total amount of 
retired pay subject to garnishment is 65% of that pay. If prior orders exist for award of 
property, child support, alimony, etc., the sum of which totals 65% of retired pay, a 
subsequent court order can not be honored. 

NMFA strongly believes that the services have a responsibility to counsel the non military 
parent on the ramifications of not having a court order for child support b^ore a 
servicemember retires . 


Alimony 

Alimony can be and is awarded in cases of divcxce that occur after a member has retired. 

In most cases the amount of the award is based on the income of the servicemember from 
post retirement civilian employment. NMFA is aware of cases when alimony has been 
awarded on an almost permanent basis to circumvent the prohibition on dividing any pan of 
disability pay as property. However, as alimony it stops if and when the former spouse 
remarries. 


NMFA is aware that cases can be cited where the permanent award of alimony in lieu of 
awarding disability pay as property appears to be u/fair to the servicemember. On the 
other hand, we certainly can cite cases where a servicemember is apparenily healthy enough 
to service a full career on active duty, and yet upon retirement receives a significant 
disability award. Some of these servicemembers go on to lucrative civilian careers. In 
these cases, awarding of permanent alimony in lieu of providing a property settlement 
seems only fair. NMFA believes the best way to settle this problem is to provide 
concurrent receipt of both longevity retired pay and disability pay. 

Retired Pay Awarded in Property Settlements 

In 1 9S 1 Congress passed the Former Spouse Pro^don Act (FSPA)which allowed state 
courts to treat disposable mHiiary retired pay as property of the member ot property of the 
member and spouse for the purpose of pro^^ scidcmcnts when a final decree of divorce, 
dissolution, annulment or legal separauon is issued by the court FSPA also precluded an 
award of more than 50% of retired pay, and limited payments from DFAS diiwtly to the 
spouse K) those who had been married to the servicemember for at least 10 years during the 
member’s active service. In addition, alt prorecdons of the Soldiers and Sadors Civil Relief 
Act apply to court actions regarding servicemembers. 

In 1 986 courts were given the option of mandating coverage under the Survivor Benefit 
Plan for former spouses. 



In 1991 Congress redefined disposable pay, and no longer allowed taxes to be subtracted 
when reaching the total amcHint of disposal retired pay. The sam e law also precluded 
courts from reopening divorce decrees prior to June 26, 1981. The law furdier made die 
latter action retroactive and all payments to former spouses based on such cases ceased as 
of November of 1993. It is notewt^y that the change in definition of di^iosal retfred pay 
WAS NOT MADE RETROACTIVE, (fence, former spouses whose divorce was effective 
before February 4, 1991, still are subject to receiving a reduced amount ba^ oa tte prior 
definition of disposable retired pay. 

NMFA believes that as presently written the Former Spouse Protection Act provides 
reasonable st^eguardsfor both the servicemember and the former spouse. We are aware of 
actions by state courts that circumvent the intent ofFSPA and we also would suggest 
certain modifications to the law, were U to be addressed by the Congress. We obo are 
aware of current legislation which, if it became law, would significantfy change FSPA. 

We address these areas below. 

Disability Pay : FSPA specifically precludes amounts received as disabiliQ^ pay from being 
considered when defining disposable retired pay. Some state courts have circumvented Ae 
law's intent by awarding a larger percent of the disposable retired pay. However, that 
higher amount may not be paid by DFAS, but must be collected 1^ the former spouse using 
other means. NMFA is aware of cases, referred to above, where servicemembm are 
deemed physically fit for duty until the day of retirement and subsequently are awarded 
high disability awards. 

NMFAagain restates our opinion that providing concurrent receipt of both longevity retired 
pay and disability pay is the only correct solution to the problem. 


2Q-2Q-15 Marriages : The majority of marriages that have lasted for 20 or mOTC years, but 
with only 15 of those years concurrent with i^itary service, are the marriage of enlisted 
members. Since the disposable retired pay of these member is usually much less than that 
of officers, the income for the former spouse is also extremely low. 

NMFA has long believed that allowing these former spouses Commissary and Exchange 
privileges woidd allow them to stretch their small income for necessities. 

Definition of Disposable Retired Pav : The change to FSPA regarding the definition of 
disposable retired pay made in 199 1 by PX. 101*510 was not made retroactive, yet the 
provision regarding division of property for pre* 1981 divorces was imdc retroactive. 

NMFA believes it only fair to make the new d^nition of disposable retired pay retroactive 
with the new level of payments to former spouses made prospective. 


Survivor Benefit Plan : Last year’s Defense Authorization Act allowed members who have 
Survivor Benefit Plan (SBP) coverage for a former spouse to transfer that coverage to a 
current spouse if/when the former spouse dies. However, the member is precluded from 
transferring SBP coverage to a former spouse if the current spouse dies. 


NMFA believes, that at t^ member’s request, SBP coverage should be able to be 
tran^erred to a former spouse if/when the member’s current spouse dies, and if the former 
spouse was at one time the SBP beneficiary. 



ftomorions Earned After Retirement : When a servicemember continues to serve on active 
duty several years after a divorce and earns promotions, many consider it unfair fin* the 
final property settlement at retirement to reflect die inclosed amount rdattd tt> die 
promotions. 

NMFA believes a valid argument can be made that sacrifices made by the spouse in the 
early years of a marriage helped ensure the servicemember^ s continued success ^ier the 
divorce. However, we do not oppose a change in the law which would create a property 
settlement based on the member's rank at the time of divorce, as long as appropriate 
longevity raises and cost of living adjustments are included at the time of property (Uvision. 

We do not support however, making such a change to present awards. Such a change 
should only be effective prospectively. 

Affects of Remarriage : Since FSPA allows state c<nms to award part of disposable retired 
pay as property, neither the remarriage of the former spouse or the servicemember affect 
the award. Some argue that it would be fairer to treat militaiy divorces in the same manner 
as Foreign Service Spouses who do lose their awanl if they remarry. However, these 
former spouses have an ENTITLEMENT to a porticm of their spouse’s retired pay. They 
may also go to court and receive up to 100% of their spouse’s retired pay. Such a change in 
law, if applied to those already divorced would certainly benefit the servicemember. 
However, those currendy serving (or in retirement and still mairied) might not look to 
favorably on a change chat would create an automatic entitlement ra^er than at least having 
a chance to state their case in coutl The automatic entidement is the same formula that is 
most often used by state courts to divide disposable military retired pay: 

Years of marriage 

Years of service X 50% 

Current legislation before Congress would simply stop the payment of retired pay to the 
former spouse if she/he remarries. 

Military spouses give up a great deal of the control of their own lives to the Federal 
Government when they marry servicemembcrs. They are told when to move, where to 
move, how many household goods they can take with diem, and litde attempt is made to 
ensure their own career progression with each move. The number of milita^ spouses in 
the work force today mirrors that of their civilian peers. Approximately two'thirds of 
military spouses are in the work force. However, their unemployment rate is over twice 
that of their civilian peers, climbing to double that amount if they are mairied m members 
in pay grades E- 1 through E-4. DoD studies also show that spouses are chronically 
underemployed. They are forced to accept positions that arc not reflective of their 
education or skill level. Because of their forced mobiliiy, military spouses have few 
opportunities to advance in their chosen profession. At a 1995 Department of Defense 
conference on spousal employment one spouse spoke of her “career development” through 
her husband’s 25 years of military service. In those years she had been: a l^dergaiten 
teacher, a HeadStart teacher, a substitute teacher, an c^tician, a senior citizen sociid 
program developer, a geriatric counselor and a financial counselor. Many professional 
military spouses face an array of varying state laws and requirements for licensure that may 
take from 6 months to two years at a new duty station. Most are never vested in a pension 
plan, since Federal law requires five years of employment before mandating vesting. 
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The Federal Government actually has made the situation worse for many of these spouses. 
The to find immediate employment after transfening to a new duty station is made 
iDOTe critical by the 13% active duty pay gap, housing allowances that are 5 -7% behind 
due tt> caps, and the new military retirement plan that cuts the current benefit by over 25%. 
Spouses cannot delay employment to find a positi<xi in their chosen field. They must 
accq>t whatever employment is immediately available just to make ends meet. DoD 
statistics show that spouses of enlisted members bring in 30% of the family income, 
aldiough their average earnings is only $6,300 per year. Spouses of officers contribute 
22% of the family’s income and average $8,408 per year. 

The current pace of deployments and ihe long work hours of the servicemembers even 
when they are home, means almost all of the needs o( the children and the hmne fall on the 
shoulders of the military spouse. The children’s medical and dental appointments; 
transporting fer after school activities: parent ttacher ctmfeiences; and oversight and 
assistance with homework all must be done by die military spouse. Arranging to meet die 
plumber, the electrician, the deliveryman, again are left to the military qiouse. Yet, die 
majority of the time they are also bringing in a pay dieck. 

The miliis^ family pays at least one dollar out every three spent for each military move 
out of their own pockets. Depressed pay raises, out of pocket costs for housing, a tax code 
that forces them to sell their home each time they move, even if the real estate mailret is 
depressed, and the accumulated costs of each military move, mean most military families 
enter retirement with little if any savings. If they own a home it is normally very highly 
mortgaged. The only thing of financial value most have at retirement is military retiW pay. 

HOW CAN THIS NOT BE TREATED AS PROPERTY. 

Who’s Pension Belongs to Whom? 

Despite the fact that most military spouses are unable to vest in pension plans, some few, 
thanks to military spouse preference in DoD civil service jobs, have heat alrie to accrue 
civil service retired pay. The advent and swift proliferation of 401K plans have allowed 
some spouses to take at least their own deposits in the plans with them when they are 
foi^ to transfer employers due to military moves. In community property states, the dvil 
service retired pay and the 401K would be divided as faxperty. Upon remarriage of both 
parties, servicemembers would keep their portiem the dvil sovice retired pay or the 
401IC v/hile under legislation before Congress, the militaiy spouses would lose thdr 
portion of military retired pay. 

THIS WOULD BE NEITHER FAIR NOR EQUrPABLE. 


NMFA stron^ h believes that military retired pay should contmue to be able to treated as 
property by state courts and as such, is not tweeted by the remarriage cf either parry. 


5 
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CommUtee for Justice aitd Equality for the MUUaiy Wife 
Dais Noll Mozley, Chsir 
812 Botetoun Gaixlais 
Norfolk, Virgmia 23507 
(757)622-4258 

Statement 


Before the Committee on 
Veterans' Affain 


Committee on Anned Services 
United States 
House of Representatives 


I rtumlf the Committee on Veterans’ Afiirs and The Honorable Bob Stump for inviting 
me to speak todi^ before this distinguished panel. By way of introduction, 1 am Doris Mozley, a 
twenty- year Navy wife, divorced from retir^ Captain Paul David Mozley, MC, USN Retired, 
after a 30 year marriage. I have been actively seeking to improve the legal security for military 
wives since 1980 when I wrote to each member of the Supreme Court urging it to rule in the 
McCarty case that military pensions be categorized as community property and to mandate a pro- 
rata split at divorce . (I am sdll waiting for a reply ). I have been working since that time, now 1 8 
years, in an effort to make it safer to serve our country as a military wife. Our Committee has 
had some success, but more should be done by Congress to insure that all divorcing military wives 
be treated feirty and similarty in domestic matters pertaining to military divorce, no matter what 
state the divorce is in. Unfortunately, this is not the case today because often, what a wife 
receives of her earned pension- share depends on her abibty to raise money to hire competent 
l^al counsel, having the will to act to protect herself , the vagaries of state law, and, all too 
often, biases of domestic relations judges. A good example is the case of Linda Feild, (story 
attached) a faithful wife of 24 years whose husband, according to court record, left her for 
another relationship. Even though court testimony proved that he went on out-of-town trips with 
his new friend, whom he characterized at the trial as his “business partner," and spent many 
nights at her house. Judge Allen Crow, domestic relations judge of Calhoun County Alabama, 
ruled that such behavior on the husband’s part, did not “rise to the level of proof of adultery.” 
Linda received tx> part of the military pension she had helped to earn. Linda now works in the 
Ft. M(£ldlan Commissary stacking groceries for little more than minimun wage, has no benefits 
fiom her job , and is feeing the prospect of living on a meager SS check after she is no longer 
able to work. Her former husband, by contrast, is eiijoying all oftheirjointly earned pension as 
well as his new relationship. To those who say that military wives already have “enough” 
protection, this case occured 12 years after the passage of The Former Spouses Protection Act, 
attd was heard by a divorced judge who had publicly stated that he “didn’t believe in pension 
sharing.” (Also see attached article from the June issue of Equitable Distribution Journal, for a 
good example of a lawyer’s gross incompetence vis-a-vis military divorce) . I could give the 
Committee many more examples fiom past years but I do not believe that anyone believes in the 
“Throw-Away-hClitary Wife” system tvhich the above two examples epitomize. 

The question arises as to how these two cases, and other similar ones, relate to collecting 
alimony and child support The answer is that divorce is much more likely to occur if a militaty 
membw thinks there is a dance he can “beat the system,” therdry making it unnecessary to 
collect cUld support and alimoriy. As the attached article shows, nearly one-fourth of all children 
in this country now grow up without fathers. This disintegration of the American femily is a 
danger to the very fixmdations of our society and should be discouraged by every public means. 
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I may be overly pessimistic about our future as a country, but I wonder if the coming 
generations of American young men will be willing to sacrifice themselves in a war as the noble 
young men of past generations when so many children today do not have fathers around to help 
teach them virtuous living and a duty to sacrifice for a higher good. To use an analogy, studies 
have shown that one of the most important variables in the reduction of crime is the certainty of 
punishment, not the severity of penalties. I believe the same is true with militry pension sharing— 
if a military member knows for sure he will have to divide with the wife who helped him earn 
it, there will be a reduction in the incidence of military divorce which society so desperately 
needs. 

In summary, I believe it is in society’s interest to protect the military wife who serves with 
a presumption to entitlement as the American Bar Association and the AARP reconimend thereby 
reducing the rate of divorce as well as the necessity of collecting alimony and child support. I 
also believe there will be fewer family breakups if military members know for sure that they will 
have to share the major asset of a long military marriage with the wives who helped them earn it, 
the military pension. 

I would be pleased to answer your questions 

Doris N. MozI 


/VO <3-j 

t, Ex-military spouse 
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PERSONAL: 


JOB OBJECTIVE: 


EXPERIENCE; 


EDUCATIONt 


PRIMARY ASSETS: 


WORK EXPERIENCE 
POST 1984 


I 


Doris Neill Mozley 
2912 Duke of York Drive 
Chesapeake* Virginia 23321 
(804) 484-5653 


To work as a financial adviser arid planner* 
including research and sales* in a stock 
brokerage firm. 


Six month training program in a stock 
brokerage firm. 

Fourteen years of study and successful 
management of personal investment program. 

Three years as a full time lobbyist on 
the national level . 

Former Secretary to the Dean of Engineering, 
University of Alabama* as a college student. 

Former stewardess with Pan American World 
Ai nines . 

Former elementary education teacher. 

Docent, Chrysler Museum. 

Political campaigning with emphasis on 
publicity and media coverage. 

AB Degree in Political Science* 

University of Alabama. 

Master of Arts Degree in European 
History, Old Dominion University. 

Ph.D. course requirements completed in 
Constitutional Development* The College 
of William and Mary. 


Energy, drive, organizational skills, 
enthusiasm and creativity. Ability to 
persuade in both spoken and written form. 
Poise and persuasion in public forums 
including radio and television. 

Ability to learn quickly and take directions. 
I am inner-directed, highly motivated* and 
need little supervision. 


STOCKBROKER-FINANCIAL 
PLANNER DEAN WITTER REYNOLDS, 
ANDERSON AND STRUDWICK, AND 
AT PRESENT AS AN INDEPENDENT 
CONTRACTOR WITH INVESTORS 
SECURITY COMPANY 
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Doris Mozley 
Chair 


Committee for Justice and Equality 
for the Military Wife 

812 Botetourt Gardens 
Norfolk, VA 23507 
(804) 622-4258 


February 9, 1986 


Hr. Charles R. Ruble 
Domestic Policy 
The White House 
Washington, DC 20500 

Dear Mr. Ruble: 


Thank you for speaking with Mrs. Doris Benit about the 
high rate of military divorce which now approaches 80%. Mrs. 
Benit asked me to respond. 

Americans have been subject to much media bombardment in 
the last few years that goes against traditional ethical, 
religious, and family values. Remember the “He Generation," 
"Looking Out for Number One,” and "Getting Yours While You Can." 
This narcissistic, selfish propaganda has undercut religious 
values that stress family, the worth of the individual, duty, 
self-sacrifice, loyalty, faithfulness, chastity, and putting 
others before oneself. These bedrock values still exist, of 
course, but they, along with family values, have been undercut. 

While it is true that the peripatetic lifestyle and frequent 
separations are hard on military families, these obtained when 
the divorce rate was very low. So, moving and separations are 
in and of themselves not the critical variables. 


I believe the paramount reason for the astronomical rise 
in military divorce, other than the recent emphasis in our 
society on instant, narcissistic self-gratification, is that 
with the rise in military benefits and perquisites, military 
members became more susceptible than in the past to the wiles 
of carapfollowers and gold-diggers because Congress 
unintentionally passed laws that reward military members for 
divorcing. It is just that simple. To explain: A military 
member can divorce his long-term military spouse and take 
everything they earned together, walk away, and give her part 
in the partnership to someone else. The enclosed Betty Myers' 
story epitomizes what we call "The Throwaway Military v:ife" 


average than the ^Itional 


person does what is pleasurable (Freud's Pleasure Principle) 

“y that'^a then you can see why we 

“ilitary member is rewarded for divorcing, while 

pinisSel:""''""^ disenfranchised, is^severe!y 


service, the divorce rate will go way down. ^ 


Respectfully, 

Doris Mozley, Chair 
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OPINION • COMMENHARY 


Give ex-spouses their fair share 



I a^ee Ihct military retirement i> gen- 
erally split unfairly with a military 
spouse at the time of divorce, but not the 
way Patrick 'niemton explains it in the 
May 19 coramenUry. 'Why retirement 
pay IS split unfairly* 

It is the military member who usually 
sets more than his share because he is in 
the legal catbird seat, thanks to diaerimi- 
natory congressional lewa that hamper ■ 
state domestic-relations court in its ef- 
r'nrts to give equal justice to both the mil- 
iary member and the ex-apouae. 

In fact, aa the American Aaaociation of 
Itecired Persona found in its 1993 study 
nf SIS retirement systems — the CIA, 
Poreign Service, civil service, railroad, 
private and military — the military rc- 
iirement system is the most inequitable 
for divorced women. 

And because a military wife docs not 
have a presumption to entitlement as do 
Foreign Service and CIA spouaet, it is 
very easy for s member to end run the 
Uniformed Services Former Spouses Pro- 
'll.' Icpal aulluifiiv to divide mililary rv- 
■iremeni pay in a divorce ~and totally 
deny a former spouse her feir share. 

Your Fch. 10 article, •Former Spouaea 
Protection Act 'didn't protect me’ ' about 
I.inda Feild — who divorced her hua- 
K.tnd, retired Lt. Col. Frank Feild. in Al- 
iiliiima, .showed whsl .s biased judec can 
dote a faithful wife ef3't years if hr does- 
n't believe in pension sharing . 

Linda Feild walked away with nothing 
of the pension, and even Survivors Bene- 
fits Plan insurance was denied her by the 
judge, R. Allen Crow. 

Crow did award her SSOO per month in 
alimony and S407 per month in child 
support, which ended in February when 
their youngest child turned 19 
She alio reetived half of their other aa- 
sets, including tS.SOO from her checking 
and lavings accounts, about $9,000 in in- 
dividual-retirement aceounta: life-insur- 
ance policies totaling about $31,000; and 
two aerea In Florida. 

Thua I became a thrown-away military 
wife juit as if the Former Spouses Protec- 
tion Act had never been petted.* the arti- 
cle quoted Fetid ei seylng. The Former 
Spouses Protection Act eerteinly didn’t 
protect me.* 

OmM a fair share 
Thouiends of women were denied a fair 
share before 1990, when military svivea 
were aaddled svith helping to pey their 
former huebanda' income taxes 
They are still peying. 

Despite recommendationi by experts 
such aa the American Bar AaeoeiatiOD, 
disability is atill ofT the table at divorce 
lime. 

Every dollar denied a wife becauae 
aemeUiing labeled 'dieebilit}^ neaoe e 
regressive tax of 90 cants plaoed on the 
back of an ex-spotiss. Nevsr oiod that 
most diaabilitiaa are not combat- or even 
service-connected, but simply rsauiting 
from ordinary diaessea, aging and rav- 
ages of tine. 

‘niomton opinti that a wife should not 
get her true pro-raCa share at the end of 
the marriage. If she gets a true share 


baaed on later pramotiena, he ealta that e 
•windfall." 

Let’s examine that novel idea. 

SuppoM that a stafT sergeenl is mar- 
ried Co two women for exaieity 10 years 
each and retires at 20 years. Both women 
spent 10 years as military wives. 

Why should 
Wife No. One get 
less of a share 
then Wife No. 

Two? They both 
aerved Che same 
number of years. 

Wife No. One 
served during the 
very lean years, 
helping to build 
the foundation 
for later premotlona. 

A eaae could even be made for reward- 
ing Wfo He. One more than Wife No. Two 
beeauao No. One ahared tougher yetr*. 

But, of eouree, penalon pay for a mili- 
tary wife has to be based on time eerved, 
just as it is for a military husbend. 

1b aay lha leas* not all military mete- 
bare are eseapcienal; if they put their 
tiow in. they are rewarded. 

Hn same ia only fair for a military wife 
who alae aervea. 

A career ii one ball of wax. Who did 
what when eeuld not be teased out even 
by King Solomon. 

For example, what about a premotion 
Chat eama one day after Che divorce? Did 
not Wife Ne. One eootribuCc to thet? 

Where hae Thomtao bees sinee April 


1992, when the U S. Supreme Court 
ovenunted a Kansas law that taxed re- 
urement pay as if it were indssd current 
income? 

Justice Byron White, writing for a 
unanimous eeun, ruled that retirement 
pey it based on ytsra of service plus rank 
ohiaioed, 

Thst makes 
It by daftsi- 
UoB a pen- 
SiOB. 

But, Just BS 
the American 
Bar Aaaoeia- 
tim taatifled 
before Cen- 
greasin 19W. 
DO mattar 
what reUroment pey Is called, it is atUI 
emneOiing earned during the Barriage 
and belongs t« both husbusd and wifa. 

It ohsuld be noted that when it is mere 
advantageous for tax pujpoaaa to eaU re- 
tireoMst pay a pension. i^Utary roUrooe 
havo no embarramment wbatmew in 
ewiiehing nemenclaturea, aa shewn in 
the KanMS case. 

Aa a mattar of fact. Col. Chriatephar 
Ciaiaoo. ia a lettar dated Dee. 9, IMl. to 
Cept. Frank Ault, tha haad of the Ameri- 
can Retirees Asaocittiop. aaid: 

'What ratirad pay actually ia cr ia not, 
we (members of The Retired Oflkare As- 
eeci e tienl have decided to eupport 
Kansas rotirsas in their quest to ha^ re- 
tired pay denominatad aa dafarred easn- 
penaetiosi. 


‘In our opinion, to continue to fellow • 
course whereby we call retired pay 're- 
duced pay for reduced services’ is felly* 

Amen, Colonel Ciaime. 

Ihomton'e claim that tha wife of the 
retired muter chief — who was an E-6 
with more than 10 years of service when 
hie marriaga ended ~ was swarded more 
than 90 percent of his retirsmenc psy is 
dishonut. 

Down't Thornton know that an award 
of moio than 60 pareant It, by congres- 
sional statuta, illspi? 

Also. Thenton's claim to have prepri- 
ataiy kBOwltdge of how to avoid such a 
split it falsa. 

1 And ’nwraton’a arithmetic a little mb- 
fttalDg. The maatar ehioTa former wife it 
dut mw half of 40 percent of the jointly 
•arvod pentien — or 20 percent beud on 
her 10 yean of service. 

Tberaton cleiM, however, thet her 
than should be only 10 percent, and he 
ia willing to drvnlge his secrete u to how 
to arrive at thia Rgun uaing his cuth for 
only $m0 — tha price of hit book. 

This peopriotary kaowlodga will allow a 
divectiBf military merabar to explain to a 
judge why a wile’s award should be cut in 
half. 

Budi an a aur t l cp baliu eredulity. 


Ihrit Matity it the president ^ the 
Cbnvnittee /br K^uaiity and Juuiet fi>r 
the MUiory Wi^. She plant to Mbit for 
kfitlaHon Chet leonld gtw <x-nuluary 
Spoease prtaamphm to entitlement Co port 
c^Cheir former epeuats’pcncton. 


JunoZX t99T ptrPmmo Thews • at 


As the Amertcon Bar Association 
testified in 1990. no matter what 
retirement pay is called, U is still 
something earned during the 
marriage and belongs to both 
husband and wife. 
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cnuv( l;ius (Kfl( discourage divorce and the “'riiro^v-nway Military Wife'* 
syttem by making military members at least as responsible as other men in our 
society to their former wives at divorce time. It would cut down on the military 
divorce rale now much higher than the civilian rate. 


Nearly a quarter of kids 
grow up without fathers 


A childhood without 
a father raises many 
risks for millions. 

THE WASHIN6T9N POST 

WASHOICrON > Tbs anpor 
doa ef ABwriea dstdraa fww tii f 
«p in tnmaf wtteut t CKher tet 
qaadnpled dace 1930. lecvtaf atfi- 
Hon «f ehtidrsa ta adafatMcbBodi 
wlMC« owt CaaOm m brnM hr 
voBNo. the Aaoii C. Caser Pna- 
dHiaa npenad tadif. 

The fciadetiM reponed that la 
19H 19 aiUeo. er M paraw, ef 
dddfva «we IMoi hi CmtiUee 
wUhout (uhKi prafcoL la 1930, 
e peresK gf chfldia vara llviap ta 


ibi byndadaa Net edr an eWh 
Oral la Cufltai vtteai Mws 
prwMtt oBidi aen ■nty te be 
poor, he teU. ha *te doM, te 
OBWdeoel aapoR pwvldi d hr a 
eieood pvaat eaent le else eea- 
iributt to tdf-oMMm, e e tui tt y md 
•spintiaa in chUdrea.*' 

The report sdd childrea who 
grow up without feiben ■« (toe 
thnet mero Ukeir 0 ho poor, twtae 
01 Ufceir to drop out of high eeheel 
od4 moeh laore Ukeir » ond up in 
Amw ewe er juveeilc juedee Cieili> 
tici. Girls who are (lisod ia alngl»' 
parent famdiaa err three tfaaei 
men tikelr to beeea i e ua wad laea 
mothers, and boys «ubout ftthen 
at home are much oere Ufcdr te 
become iacatcerated. uaemployod 
and uninvulved wib beir own chit- 
dree when ther becese fatben 


tea tretan has tamad lae oueb 
OB eroMtaf inoandoes md Hnc- 
dons fer peer BHtea ad tee Htde 
a te role of btefi. NriaoB said. 
He ciUod Car aoeiil aefcere ad ; 


iaipcvm tte ttaeof chSda& 

Iba ropeit aim tapaa i^avud 


Mat warn lerrwat ten have 
Cdke I 'ndd b . Ihr dma 

wbo have net attaadad aUegs, 
raafetag d oata dUBcte far saqr 
BMe to lup p u et a * — “Y Sh»a 
1972, te repoct Mid, amten ia* 
coBi of aw 23 IP 9« ha Ma 26 
paeaai aAw idMteai Ihr fadla- 
deB.PerWadiaa«bp«daailto' 
bb Ugh Kbeet, iiitep M by SO 
pwant hanma ad 19V. 


nlM and doda MfiO.'' 

te npwt nH *ded te tep t e 
trte b tet dtedoatehd 9oat« 


of Catertam Eadliea have been 
dewsplared by May aaerva- 
dvea. wbe arga iatead tet te 
pabt em eteat litfeb frooi atnir* 
at decline aad dWslBgndag moral 
values. 

Tbe Csaer PosadatieB report 
das Bot ttwte te rale Bf daig* 
iag eulnfft, but it ■«t*‘****** the 
Uofc b e tw M t i te iaebdlty of many 
young niea to earn a living wage 
and Iheu- tbsence tram te family. 
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npjECjrt^ 
'trei^its^w^^ 
as ^U^^^itS;iiien " 

TTie United ' 


'■•■■ ranks 9 th woridwide" . Lj .:, 

out of 173 cbiiatrie^ J 9 ^“"^« 7 !! yils!SJ ^ . 

; MitMul mnrtaHty ntm ■ 

L' DtaaiMomiiigNem"* fa) tha dnatasinf mrid an non 

■ ; WltSKINGION - WOBK n •• i 

;■. !«< 1. <». ,*StSS55 JtnSSi. ., 

Na^aaidMo^. - tte — aalr » at ite m ooobMm 

"No eouiUnr tratta tti vonm aa wTk^ SZZ* m^rnM^ ir-^ 
»eUaaUtrcataltaiDaa.*tt»erBa> £2 SdMlaibreoSMCato 
ittiartort aaid in tha -ioiBllMBaBai 'i^iM^iBttebi^MadMleBBniit 
Hmnaa Oovatameat Bapect, to- • . ' 

wad by tho UJf . Dm lopnin ■ ■wonaftanoBaaliwlaflitotoate- 
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EX-PARTNERS OF SERVICEMEN/WOMEN FOR EQUALITY 
AUGUSTS, 1998 

Good morning, ladies and gentlemen. Permit me to introduce myself. 1 am 
Kay Ward, a Board member of EX-Partners Of Servicemen/women for 
Equality (EX-POSE). On behalf of myself and the rest of our organization, 
let me say that we very pleased to have this opportunity to address the House 
Veterans Affairs Committee. 

With regard to this hearing, it is our understanding the concern is primarily 
that of “garnishment of benefits paid to veterans for child support and other 
court-ordered family obhgations.” We are puzzled by just what is in question 
here. Particularly in light of the Supreme Court’s ruling in the Rose Case 
that child support may be deducted from “service-cormected disability” 
payments. Further, on August 29 , 1991, The OflSce of the General Counsel 
ruled - under 42 U.S.C. 662(iX2) - ruled that both child support and alimony 
may be garnished from VA benefits. 

Is the intent to discontinue child support for the children of veterans? Surely 
you caimot deny moneys ordered to support children! Disability does not 
preclude parental obligation. What would such a move do to the parent-child 
relationship? Remember, children in these instances have already suffered 
the trauma of their parents’ divorce. 

Is it then to discontinue court-approved payment of alimony to a veteran’s 
former spouse? Alimony is awarded, “....to provide one spouse with 
sufficient income to obtain the necessities of life.” Sometimes this award is 
made in a “rehabihtative” maimer, that is payment is to be made until such 
time as one spouse is capable of securing her/his own income. On other 
occasions, particularly in the case of long-term marriages, alimony is ordered 
indefimtely. Such decisions are made on a case-by-case basis; they are made 
by judges at the state level; and are made at the conclusion of long and often 
arduous hearings. Judges certainly are aware of the feet they are requesting 
moneys to be deducted from disability payments - the point being that 
having a disability does not release the ex-serviceperson from his/her marital 
obhgations. Remember also that all alimony ceases upon remarriage. 
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EX-PARTNERS OF SERVICEMEN/WOMEN FOR EQUALITY 
AUGUST 5, 1998 

At this time, we would like to submit that - judging from correspondence we 
have received from our members - it is our opinion an investigation is in order 
concerning just exactly what is defined as a “service-connected disability” by 
the Veterans Affairs. We have women writing to us that their former 
husbands appear to be in very good health, are working full time, and are 
receiving large percentages of their retirement income from the VA. We 
have women write to us that their former spouses, in an effort not to 
relinquish control over them, will “threaten” them by saying they will get 
part of their retirement as “disabihty” to deprive them of what they have been 
awarded in a court order. Situations such as this are not only unfair to former 
spouses, they make fight of countless le gitimate sacrifices made by so many 
of our servicemen and women. Additionally, they are an affront to the 
decisions made by judges at the state level. 

One of the reasons “service-coimected disability” payments are so very 
attractive to former servicemen is, of course, they are “tax free.” Another 
reason is that they are deducted from what the state courts have concluded to 
be “Property” - i.e., retirement pay - before it is paid to a former spouse. For 
example: 

Let us assume retirement pay to be $2,400 per month; of 
this amount, a former spouse is awarded 1/3, or $800. Let 
us further assume that the serviceman is granted a “service- 
connected disability” of, perhaps, 40% - this amounts to $399. 

The ex-serviceperson’s disability payment is paid by the VA 
in the amount of $399 and DFAS reduces his payment by 
that amount. So, instead of receiving the $1,600 from 
DFAS (or 2/3 of $2,400) he now receives $399 (tax free) 
from the VA and $1,201 from DFAS. His spouse, however, 
now receives her property share as 1/3 of $2,001 (which 
is $2,400 less $399), or $634 - not the aforementioned $800. 

In other words, HIS disability reduces HER court-awarded 
property share. 
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EX-PARTNERS OF SERVICEMEN/WOMEN FOR EQUALITY 
AUGUSTS, 1998 

Further, our members write us that they have their share of retirement pay 
reduced and are unable to determine “why” the reduction. The Privacy Act 
prohibits DFAS from divulging the source of the reduction. 

Clearly, what constitutes “service-connected disability” needs to be further 
defined before any legislation can proceed. We must display a measure of 
fairness to all parties concerned in this regard. 
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EX-POSE 

(Ex-Partners Of Military Serviceinen(woinen) for Equality) 


We wish to express our opposition to the proposed legislation introduced by 
Rep. Bob Stui^}(R-AZ) relative to reform of the Uiuform Services Former 
Spouses Protection Act. The key provisions of the proposed legislation - 
H.R. #2537 - are as follows: 


1 . Retiree payments to a former spouse would cease upon the 
remarriage of the former spouse - regardless of age. After a 
period of 180 days, this provision would be retroactively enforced 
even to those former spouses now receiving retired pay. 

Such a provision would strike at the very spirit of the Former Spouse 
Protection Act Retiree payments were awarded by state courts as 
property. The rationale used was that the retiree payments were 
jointly earned during the period of the marriage. Other properties 
jointly earned during a marriage, i.e., real estate, stock investments, 
etc., ate never forfeited iqx>n remarriage. 

Insofor as the retroactive aspect of this proposal, this would deprive 
many military spouses of moneys which they and tiieir current spouses 
ate depending upon; moneys which were presented as life-long awards. 

Further, the role of the military spouse is trivialized by this proposal. 
The requirements imposed by the rrulitary upon spouses (frequent 
moves, long periods of separation, etc.) are such that spouses are 
usually unable to establish careers and thus ensure self-support in the 
event their marriages foil. 


2. Divisible retired pay would be calculated differently. It would 
be based upon the pay grade and length of service at the time of 
divorce, as opposed to the current method of calculation which is 
based upon pay grade and length of service at date of retirement 
Adjustments would be made for COLA. 

Again, after 180 days, diis proposal is to be retroactive. 

This proposed change has the potential for gravely impacting the 
financial security of ftnmer spouses. It is patently unjust to award a 
particular amount of money and to decide at a later date that the 
money would be allocated differently. 

Additionally, the method of calculation would be a very important part 
of anyproposed legislation. House Bill #2537 is unclear on how the 
calculatitm is to be made. 

In order to make this (Hoposal retroactive, the Defense Finance Center 
would have to recompute all amounts being paid. Such a move could 
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EX-POSE 

(Ex-Partners Of Military Servicemen(women) for Equality) 


entail returning to state courts for clarification, since it would be 
extremely difficult, if not inipossible,for recipients to verify diat the 
new amounts being paid them are indeed correct. 


3. Court jurisdiction would be limited to those areas where the 

member has a residence, is legally domiciled or where the member 
has consented to the court’s jurisdiction. All former spouses must 
request division of retired pay witiiin two years of the final divorce 
decree. 

Inso&r as we ate concerned, the only real change here is in the second 
portion of this pn^sal. There are many, many spouses vtlio have 
poorly written pn^terty settlement agreements. These persons were 
oftentimes unaware at die time of their divorces tiiat tii^ had a 
‘Trresunqition” to a portion of tiieir ex-q>ouses’ retired pay; in the 
trauma of divtxce proceedings they have signed away ^ presunqrtion 
which could make tiie difference between a respectable life style and 
poverty. This proposed legislation would ibtever deny diem Ae justice 
to address these inequities. Moreover, in the case of smne divorces - 
“bifurcated” is the term used - die divorce decree is often final years 
before the property setdement agreement. 


4. Disability compensation would be more explidfly restricted insofar 
as theformer spouse may in no way share in the member’s 
service-connected disability payments. 

It is our positirm this is an oversimplification of a very complex issue. 
What we ate requesting is honming property settlements v^ch have 
bemi fieely enteiedinto. 

A bit of background inftHmation is necessary here. When retired pay is 
granted by the state court it is grmted on “diqxsable income.” That is 
to siQr that “VA Smvice-Connected Disability Pi^meots” are deducted 
fimndie retired pay PRIOR, to the division rtf such retired pay 
between die fixmo- qxNise and the member. Tboefbre, let us 
siq^se diat die amount of die retired p^ is S2,000 and die former 
qwuse is awarded 30% of that retired p^; let us furdier siq^iose that 
after the divorce decree is finalized and he has retired ^ service 
member contacts die VA and is awarded 30% VA Disability (which is, 
of course, tax fiee). The calculation is now as follows: 

$2,000- (30% VA Disability, otS279**) x 50% = $861 

Therefixe, instead of die rxiginal amount awarded ($1,000), die ftxmer 
spouse now receives $861.00 aru) die manber now receives only $721 
of his ftxmer retiremmitptQrfixxnDefaise Finance Center PLUS 
$279 (tax free) fiom die VA. 
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EX-POSE 

(Ex-Partners Of Military Servicemen( women) for Equality) 


More and more state courts are reviewing these cases and are 
concluding this is a method of not living up to a prior obligation and 
are insisting the member pay the difference to a former spouse. We 
feel this proposal in House Bill #2537 is an attempt to prohibit such 
state court decisions. 


The percentage of VA Disability is established with no regard to 
the amount of a member’s retired pay. It reflects the percentage 
of disability, as t^rposed to a percentage of retirenrent, i.e., the 
VA Disability for a sergeant is the same VA Disability fora 
general. As you can imagine, given the above indicatt^ 
circumstances, the irrqract upon flie former spouse of an NCO is 
fyr greater than that of tte spouse of a career ofScer. 




138 


ttitiaa mmiM'mnous'Mw 

* DISABILITY CCMPENSATION 02/24/98 

RATES EFFECTIVE 12/97 


10% ...$ 95 


20% ...$ 182 

V/ITH SPOUSE 

3C% ,..$279 

$ 313 

40% ...$ 399 

$ 444 

50% ...$569 

$ 626 

60% ...$ 717 

$ 785 

70% ...$ 905 

$ 984 

30% ...$ 1049 

$ 1140 

90% ..,$ 1181 

$ 1283 

100%...$ 1964 

$ 2078 


PLUS 1 
CHILD 

UNDER 18 
$ 33? 

EAADD 

CHILD 

UNDER 18 
$ 18 

SCHOOL 

CHILD 
AGE 18-2: 
$ 54 

$ 477 

$ 24 

$ 72 

$ 666 

$ 30 

$ 90 

$ 834 

$ 36 

$ 108 

$ 1041 

$ 42 

$ 126 

$ 1205 

$ 48 

$ 144 

$ 1356 

$ 54 

$ 162 

$ 2159 

$ 60 

$ 180 



139 


Statement of John Thompson 
Acting General Counsel 
Department of Veterans Affairs 
Before the House Committee on Veterans' Affairs 
August 5, 1 998 

Mr. Chairman, and Members of the Committee, I am pleased to be here 
this morning to discuss the issue of garnishment of VA benefits for child support 
and other court-ordered family obligations. 

Federal statutes generally prohibit the garnishment of VA benefits to 
satisfy debts owed to private individuals. The sole exception is that VA disability 
compensation received in lieu of waived military retired pay can be garnished in 
order to satisfy court-ordered child support and alimony obligations. In such 
cases, only a portion of a VA compensation award representing the amount of 
retired pay which has been waived can be garnished. Although I cannot tell you 
today in how many cases we are implementing a garnishment order, a VA survey 
in 1992 indicated only 93 garnishment orders were received during the preceding 
year. 

VA benefits, including even disability compensation received in lieu of 
retired pay, are also protected by Federal law from court-ordered divisions of 
property upon veterans’ divorces. However, the U.S. Supreme Court ruled in 
Rose V. Rose, 481 U.S. 619 (1987), that state courts are not precluded from 
setting child support obligations at such levels that veterans would necessarily 
have to use some of their disability compensation to meet them. 

Garnishment cases are handled by VA regional offices as a coordinated 
effort involving the Office of Regional Counsel, the Adjudication Division and the 
Finance Division in accordance with the following procedures; 

(1) Any court garnishment order received at a VA regional office involving 
a veteran who receives VA compensation in lieu of military retired pay 
must be promptly delivered to the Finance Officer who is responsible for 
establishing the initial withholding of benefits for a potential garnishment. 
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(2) The Regional Counsel then prepares a brief memorandum to the 
Adjudication Officer explaining the legal basis for any further action to be 
taken and, if the garnishment is to be effected, specifying the dollar 
amount to be paid. 

(3) The Adjudication Officer notifies the Finance Officer that the veteran 
is receiving disability compensation as a result of waiving military 
retirement pay, the amount of such payments and whether the veteran is 
receiving additional benefits based on the dependency of the person to 
whom the garnishment is to be paid. 

(4) Once the Regional Counsel approves the garnishment, the 
Adjudication Officer makes any adjustment that may be required to the 
withholding from the veteran's award initially established by the Finance 
Officer. 

The Finance Officer is responsible for paying and notifying the veteran if 
the garnishment orders a specific amount to be paid (delinquent payments) with 
no recurring payments. However, if the garnishment orders a specific amount to 
cover delinquent payments in addition to recurring payments and if the veteran is 
receiving additional benefits on the basis of dependency of the person to whom 
the garnishment is to be paid, the Finance Officer is responsible for payment of 
the delinquent amount and the Adjudication Officer takes action to award 
recurring payments. If the recurring payments are to be made to someone who 
is not a dependent (for example, an ex-spouse), then the Finance Officer is 
responsible for issuing payments. 

In the event of any change in the amount of compensation or military 
retired pay, the Adjudication Officer is responsible for reviewing the claims folder 
to determine if action may be necessary to adjust the garnishment. In that event, 
the case is handled in the same way as for an original garnishment. 

Although garnishment of VA benefits is largely precluded, the need for it in 
order to force veterans to meet their support obligations is greatly reduced by the 
availability of “apportionment.” Under authority of 38 U.S.C. §5307, the 
Secretary has promulgated rules for apportioning awards to the beneficiaries’ 
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estranged spouses and/or children not in their custody, upon application, where 
necessary to provide for their support. VA regulations, at 38 C.F.R. §§ 3.450 - 
3.461, essentially are designed to ensure an equitable division of benefits where 
a VA beneficiary is failing to meet his or her support obligations. 

Apportionment decisions are based on a balancing of needs between the 
veteran and the apportionment claimant. Income and expenses for both parties 
are carefully evaluated, and VA attempts to balance their respective needs. 
There are currently 22,808 cases in which an award of a veteran or surviving 
spouse is being apportioned by VA. 

Mr. Chairman, that concludes my testimony. 
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statement by Lieutenant General Normand G. Lezy 
Deputy Assistant Secretary of Defense 
(Military Personnel Policy) 


Mr. Chainnan and members of the Conunittee, thank you for the opportunity to appear 
before you to discuss garnishment of benefits paid to veterans for child support and other court- 
ordered family obligations. I am accompanied by Mr. Rodney Winn, Assistant General Counsel, 
Garnishment Operations, of the Defense Finance and Accounting Service. 

The Department of Defense has long been an advocate of encouraging parental child 
support and is committed to ensuring that child support obligations are met. For more than 
twenty years the Department of Defense has been required to garnish the pay of retired military 
members to enforce child support. President Clinton’s Executive Order 12953 of February 27, 
1995, called on all Federal agencies to become “model employers” in the area of child support 
enforcement. This was reinforced with the passage of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996. The Department of Defense supports and complies 
with the recent improvements in the law on enforcement of parental child support. 

Title 42 of the United States Code, Section 659 provides that the Department of Defense 
upon receipt of a court order shall garnish retired pay for alimony and child support. Similarly, 
title 10 of the United States Code, Section 1408 requires the Department of Defense to make 
payments from a member’s disposable retired pay based on a division of property if it is 
specifically provided for in a qualifying civilian court order. It is the Department’s policy to fully 
comply with these statutory requirements. The Defense Finance Accounting Service is 
responsible for implementing these provisions. The Defense Finance Accounting Service has 
consolidated its operations and reengineered its processes with new technology. As a result they 
are able to process cases more accurately and expeditiously without backlog and delay. The 
Defense Finance Accounting Service witness will be addressing these matters. 

The Department of Defense considers any legislation that would revise the rules relating 
to court-ordered apportionment of the retired pay of members of the Armed Forces to former 
spouses to be inappropriate at this time. Congress has mandated, in section 643 of the National 


Defense Authorization Act for Fiscal Year 1998, Public Law 105-85, November 18, 1997, that 
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the Secretary of Defense cany out a comprehensive review of the Uniformed Services Former 
Spouses’ Protection Act and report to Congress by September 30, 1999. 

The review will compare the protections, benefits and treatment afforded under Federal 
law to military members, former members, former spouses, with such benefits provided to civil 
service employees and former employees of the Federal government and their former spouses. 
The review will also consider the experiences of the Uniformed Services in administering the 
law, and the adequacy and effectiveness of legal assistance. In addition, the review will look at 
the experience of military members, former members and former spouses in the application of 
the law by State courts, including the interpretation by State courts of applicable Federal and 
State statutes. Pending the completion of the review, it would be inappropriate to comment on 
the substance of H.R. 2S37. 

Thank you very much for the opportunity to appear before you to discuss this important 
matter. The following information details the garnishment actions as implemented within the 
Department of Defense by our responsible agency, the Defense Finance and Accounting Service 
(DFAS). DFAS was established in January 1991 as the DoD executive agency for finance and 
accounting requirements, systems, and functions. DFAS consolidated and capitalized finance 
and accounting services which were previously performed by each of the military departments 
and defimse agencies. DFAS now operates five major finance and accounting centers at 

Cleveland, Ohio; Columbus, Ohio; Denver, Colorado; Indianapolis, Indiarui; and Kansas City, 
Missouri. 

Among the functions previously performed by the military departments and defense 
agencies and transferred to DFAS in January 1991 was the processing of garnishment orders for 
child support and alimony and divisions of military retired pay. The Office of General Counsel, 
DFAS, is responsible for this function. 

Garnishments for child support and alimony ate processed in accordance with section 6S9 
of title 42 of the United States Code. This statute waives sovereign immunity to subject Federal 
civilian employees and military members, including retired members, to garnishment of their pay 
in accordance with state law to enforce the legal obligation of the employee or military member 
to provide child support or alimony. Pursuant to section 659, if an agency of the Federal 
Govermnent receives a valid court order, notice to withhold or ofiier process to enforce support 
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obligations against an individual, the agency is required to establish deductions from the 
individual’s pay, not to exceed the statutory limit, in satisfaction of that obligation. The 
maximum amount that may be deducted is governed by section t673(bX2)(A) and (B) of title 13 
of the United States Code, and ranges between SO and 63 percent depending on whether there are 
arrearages or other support obligations. Deductions are to commence within 30 days of the 
agency’s receipt of the notice or legal process. The agency is not required, however, to vary its 
normal pay schedule to respond to the notice or legal process. 

Divisions of retired pay as property are processed in accordance with section 1408 of title 
10 of the United States Code, the Uniformed Services Former Spouses’ Protection Act 
(USFSPA). The USFSPA authorizes state courts to treat military retired pay as property solely of 
a military member or as property of the military member and the military member’s spouse in 
accordance with the law of the jurisdiction of the court. This authority applies only to decrees of 
divorce, dissolution, legal separations or atmulments issued on or after June 23, 1 98 1 , unless a 
court, prior to that date, reserved jurisdiction to treat the retired pay as property of the member 
and the member’s spouse or former spouse. Payments to the spouse or former spouse are 
initiated based on an application and copy of the applicable court order submitted by the spouse 
or former spouse and are made fiom the "disposable retired pay” of the member. Disposable 
retired pay is the total monthly retired pay to which a member is entitled, minus certain 
authorized deductions, which differ depending on whether the decree of divorce, dissolution, 
annulment, or legal separation was issued before or after February 3, 1991 . Not more than 30 
percent of the member’s disposable pay may be payable to spouses or former spouses under the 
USFSPA. If the member has already retired, payments to the spouse or former spouse are to 
commence within 90 days after the date of effective service of the application. If the member has 
not retired, payments are to begin not later than 90 days after the date on which the member first 
becomes entitled to receive retired pay. Again, the agency is not required to vary normal pay and 
disbursement cycles for retired or retainer pay to comply with a court order. 

For divorces, dissolutions, annulments or legal separations effective on or before 
November 14, 1986, a spouse or former spouse was not entitled to have his or her award 
enforced under the USFSPA if that member retired for disability under chapter 61 of title 10 of 
the United States Code. For divorces, dissolutions, annulments and legal separations issued after 
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November 16, 1986, that portion of the member’s retired pay computed using the percentage of 
the member’s disability on the date when the member was retired is treated as a deduction to 
arrive at the amount of disposable retired pay subject to division. 

A spouse or former spouse may also submit an application under the USFSPA for court- 
ordered child support or alimony. This seldom used authority provides an alternative to a 
garnishment order or wage withholding order i^ued by the court or state child support 
enforcement agency. Currently, however, approximately 80 percent of our wage withholding 
orders are submitted by state child support enforcement agencies. 

When DFAS was established, garnishment orders continued to be processed at each of 
the five DFAS centers and at military installations world-wide. Divisions of retired pay were 
processed at four of the five centers. In 1993, DFAS consolidated the garnishment and USFSPA 
function into a single location, the DFAS-Cleveland Center. DFAS believed that consolidation 
would produce a number of significant benefits; it would concentrate subject matter expertise 
into a single location, centralize responsibilities for the development and implementation of 
consistent policies and legal interpretations, and reduce costs. Consolidation, which included the 
transfer of all active files, began in January 1994 and ended in October 1995. Meanwhile, in 
April 1995, the Office of General Counsel, DFAS, began a business process reengineering (BPR) 
study of its Garnishment Operations Directorate. In November 1995, the Director, DFAS, 
approved the recommendations that resulted fiom the (BPR) study. Those recommendations 
included technological improvements, such as a Payroll Locator File System (PLFS), an 
Integrated Garnishment System (IGS), and an Imaging system. 

The PLFS provides quick and easy access to information as to whether an individual for 
whom we have received a garnishment order or USFSPA application is currently paid by the 
Department of Defense. It also provides the location of the correct payroll office. It is designed 
to interface with the IGS. The IGS is an integrated system, which automates the processing of 
garnishment orders and applications under the USFSPA. It incorporates a form of artificial 
intelligence which assists the attorney and paralegal in properly and consistently conducting the 
legal review of the orders and applications. The IGS is designed to inter&ce with the payroll 
systems such that when review of the case is completed and the case is accepted, information 
concerning the amount of the deduction is automatically sent to the payroll system. Currently 
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IGS interfaces only with the Defense Civilian Payroll System and the Non Appropriated Payroll 
System. It will soon interface with the Active Duty and Retired pay systems. 

Use of optical imaging has just commenced. The imaging system was installed in June 
1998. It, too, is designed to facilitate processing of cases by eliminating the need to maintain and 
access the estimated 285,000 paper files currently maintained by the Garnishment Operations 
Directorate. Instead, the paralegal, attorney or customer service representative can pull all the 
necessary information up on a screen on demand. 

These technological improvements, plus the use of multi-disciplined teams and increased 
performance standards, have had a dramatic effect on the amount of time it takes to process court 
orders, while at the same time reducing the number of persoimel required to do so. The 
Garnishment Operations Directorate currently receives approximately 1 1,000 court orders per 
month, approximately 60 percent of which are child support and alimony cases. This translates 
into approximately 133,235 payments per month for a total of $51,000,794 broken out as 
follows: 


GARNISHMENTS 


Monthly Statistics 



Number of Payments* 

Dollars Issued* 

Militaiy Retirees 
- Former Spouse* 

45,669 

$26,866,431 

- Alimony 

3,621 

1,780,626 

- Child Support 

1,859 

566,539 

-Active Duty Army 
(Alimony & Child Support) 

16,347 

$5,115,906 

-Active Duty Navy 
(Alimony & Child Support) 

14,165 

$5,141,235 

-Active Duty Air Force 
(Alimony & Child Support) 

9,086 

$ 3,062,912 

-Active Duty Marine Corps 
(Alimony & Child Support) 

4,330 

$ 1,478,566 

- Civilian 



Child Support 

34,197 

$ 6,738,509 

Alimony 

3,961 

$ 250,070 

TOTALS 

133,235 

$51,000,794 


'Number of payments does not correspond to the number of members and employees with child support, aiimony, 
and former spouse obligations. In some cases, an employee or member may have more than one obligation, and in 
the case of civilian employees, the payments and dollar amounts above represent a monthly number, whereas the 
payments are actually made on a bi-weekly basis. 
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Most significant is the fact that DFAS is able to process and handle a caseload of this 
magnitude with virtually no backlog and at a reduced cost. Currently, 99.9% of our cases are 
processed within the statutory timefiames discussed above and at less cost to the taxpayer than 
prior to consolidation and the BPR implementation. 

We believe it is important to constantly strive to improve our ways of doing things. In 
that vein, we are currently working with the Baltimore social services (child support) agency 
through their agent, Lockheed Martin, to develop the capability for the electronic transmission of 
the wage withholding orders for child support and alimony. We expect to begin receiving our 
first electronic orders in October of this year. We then plan to expand the number of 
jurisdictions fiom which we will receive electronic transmission of orders to include other states 
and localities for which Lockheed Martin serves as the child support collection or payment 
agency and other states and localities that have their own capability to transmit documents 
electronically. We also intend to test and implement electronic transmission of payments for 
child support and alimony through electronic fimds transfer. We believe electronic transmission 
of garnishment orders and payments will greatly enhance our ability to process child support and 
alimony payments in the most efficient manner possible. 
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DISCLOSURE OF FEDERAL GRANTS OR CONTRACTS 


The Air Force Sergeants Association (AFSA) does not currently receive, nor has the 
Association ever received, any federal money for grants or contracts. All of the Association's 
activities and services are accomplished completely free of any federal funding. 


51-567 - 98 - 6 



CMSgt (Ret.) Joshua W. Krebs 


CMSgt (Ret.) Joshua W. Krebs is the Air Force Sergeants Association Manager for 
Legislative Affairs. In this capacity, he reports to the Director of Military and Government 
Relations and serves as one of AFSA's representatives on legislative matters to the White 
House, Congress, the Department of Defense, the Air Force, other government agencies, and 
other associations. One of AFSA's registered lobbyists, he represents the interests of active 
and retired enlisted members of alt components of the Air Force on Capitol Hill. 

During his 25-year Air Force career. Chief Krebs' assignments included tours at Fallon Air 
Force Station, Nevada; Rhein Main Air Base, Germany; Fort Belvoir, Virginia; the Forestall 
Building, Washington, D.C.; Randolph Air Force Base, Texas; Bolling Air Force Base, 
Washington, D.C. and the Pentagon. His duties covered a wide range of positions within the 
Personnel career field. His final Air Force assignment was as Chief of the Enlisted Skills 
Management Section within the Directorate of Personnel on the Air Staff where he was 
responsible for enlisted retraining policy, enlistment bonus policy, reenlistment bonus policy, 
special duty assignment pay policy and was a key player in formulating the force drawdown 
policies of the early and mid 1990s. 

Chief Krebs is a graduate of the MAC NCO Leadership School at Bolling AFB, D.C.; the 
ATC NCO Academy at Lackland AFB, TX, and the USAF Senior NCO Academy at 
Maxwell AFB, Gunter Annex, AL. He is also a graduate of the basic Personnel Course at 
Keesler AFB, MS. His civilian education includes an associates degree in Human Resource 
Management from the Community College of the Air Force. 

His decorations include the Meritorious Service Medal with four oak leaf clusters, the Air 
Force Commendation Medal and the National Defense Service Medal with one oak leaf 
cluster. 
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STATEMENT 

Mr. Chairman and members of this committee, we were pleased to receive your request to 
participate in these proceedings to take a close look at “the garnishment of benefits paid to 
veterans for child support and other court-ordered family obligations.” In particular, today 
I want to highlight a law that is decidedly detrimental to military veterans, the Uniformed 
Services Former Spouse Protection Act (USFSPA), Public Law 97-252, 10 USC 1408. The 
Air Force Sergeants Association represents the enlisted (active and retired) men and women 
of all components of the United States Air Force and their family members and is a 
participant in the National Military and Veterans Alliance. We ask that this hearing focus 
on honesty and fairness for those veterans who put their lives on the line for this nation and 
their families. 

This hearing provides a rare, courageous opportunity to fairly examine a situation that has 
been cloaked in emotion, built upon a clear misrepresentation of the military lifestyle, and 
generally avoided by Congress for over 1 5 years — all at the expense of military veterans. 
Indeed, rather than fairness or justice for all patties involved, the USFSPA focuses only on 
promoting the enrichment of former military spouses and their lawyers because of the 
automatic “without risk or need” nature and lifetime duration of the award. We would hope 
that as a result of this hearing the process to redress significant inequities targeted uniquely 
against military veterans may begin. 

Each case of family dissolution, whether military or civilian, should be bandied in the courts 
on a case-by-case basis, and fairness should be the goal, unfettered by federal law dictating 
interfering encumbrances. The retired pay or veteratK disability compensation - both earned 
at personal mortal risk ~ should not be part of a formula of automatic asset division. 
Although VA and DoD disability compensation are “technically” off limits, settlements are 
often crafted in the guise of alimony so as to negate the disability “income.” Alimony and 
child support should be based on the need for those forms of monetary assistance with 
termination of the same in accordance v/ith the same rules imposed on all other U. S. citizens. 

The USFSPA needs to be reformed. Indeed, this association asks that this committee resolve 
to support ensuring the same statutes and “equal protections under the law " that are 
applied to all other federal employees are also afforded to military members. Morality 
would dictate such resolve. At a minimum, (1) any provision of a veteran’s military retired 
pay to a former spouse should be terminated when the former spouse (he or she) remarries. 
Also, (2) any separated monies should be based on the military member’s rank at the time of 
the termination of the marriage ~ not years later when the military member retires 

During this statement, I ask that you keep in mind that when we refer to either the military 
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member or the former spouse, the gender reference could be, in eaeh case, male or female. 

Do family members play an important part in the success of a military member? Absolutely! 
Is this familial contribution unique to military members? Absolutely not! The military 
family’s lifestyle, as in all federal and civilian occupations, results from its combined efforts, 
sacrifices, experiences, separations and travel opportunities. As in the case of numerous 
other occupations, including that of the members of this very committee, there are unique 
stresses and adjustments required by all family members. Military men and women serve 
proudly around the world, often at great personal hardship, sacrifice, and mortal danger. 
Their spouses, whether male or female, while facing none of the mortal risk, generally 
accompany the military member when assigned to locations peaceful enough to 
accommodate family members. 

Regrettably, as in all segments of our society, there are times that these military marriages 
fail. Whether the failure in the military marriage results from a "Dear John or Joan letter, " 
or any number of other causes, it is illogical and unethical to assume that the breakup and 
the penalty should be assumed to be solely the fault of either party. 

To be sure, these are usually bitter situations with the desire for retribution and to harm the 
other party. However, the only objections that we have heard from those opposed to any pro- 
military USFSPA reform have been, and continue to be, centered only on the desire of the 
former spouse to continue to receive, often beyond need or merit, a mandated source of 
income that Congress incorrectly opened in 1982 and has not closed since then. 

Proponents of the current USFSPA would have you believe that all military members should 
be cloaked under the USFSPA because military spouses are uniquely mistreated. They would 
also have you believe that the demographics of the fifties (with the financially "helpless, ” 
non-working spouse waiting at home patiently for the male military member to return from 
work) still apply. This is unmitigated nonsense. Honesty would attest that most (enlisted, 
in particular) military spouses (male and female) now also work, many current and future 
military retirees are women, and the fault of a marital breakup is just as often infidelity (on 
either spouse’s part), financial difficulties, and other factors - very few actually related to 
military duty. 

For every anecdote of a military spouse being the “loser” or victim in a failed military 
marriage, we can provide examples of a spouse leaving a military member for another mate, 
sometimes leaving the kids behind, sometimes at great financial improvement. We state this 
only to emphasize that crafting, applying, and perpetuating a law based on specious claims 
(i.e., the USFSPA) does not serve fairness or justice. 
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This association receives many phone calls from still-active military members whose former 
spouse and new mate prosper, yet anxiously await the retirement of the military member to 
begin collecting part of the hard-earned military member ‘s retired pay for the rest of the 
natural life of the military retiree. 

The USFSPA is unnecessary, uncalled for, and unfair. It uniquely targets the military. In 
effect, it imposes “punishment” on the military married meml^ simply because she or he 
served in the military profession. There can be no other reason since this act is not imposed 
on any other segment of our society. For example, whereas the retired pay laws applicable 
to divorces in the Foreign Service or the Central Intelligence Agency provide for the 
termination of spousal payments upon remarriage after a certain age, the same does not 
apply to military divorces: the dollars keep on flowing. 

Section 643 of the FY 1998 Defense Authorization Bill reflected Congress’ growing 
awareness that there is a problem here when it directed a Department of Defense study of the 
ramifications of the USFSPA and the inequities it thrusts on military members that are not 
experienced by others. However, it gave DoD until September 1999 to report back. Phone 
calls to DoD to apply the already voluminous data and to expedite its report indicate that 
DoD plans to use at least the full time period to begin and complete its report. 

USFSPA “Highlights” Unfair to Military Veterans 

1. The USFSPA purports to protect disability pay, whether DoD or VA, by specifically 
excluding it from the definition of disposable retired pay that can be shared with an ex- 
spouse. This protection was reenforced by the U.S. Supreme Court in Mansel v. Mansel in 
May 1989. However, state courts are circumventing this in three ways: (1) by ignoring 
federal law, (2) by avoiding the award of retired/disability pay as “property” and awarding 
it as alimony without regard to the source, even if the member is 100 percent disable4 snd 
(3) by garnishing it under the Social Security Act, Title 42* which is in conflict with Title 10 
on this issue. 

Note: There are some USFSPA proponents whose objective is the elimination of the 
protection of disability pay. This means that even if long-awaited legislation were enacted 
providing for the concurrent receipt of retired and disability pay, disabled military retirees 
would find themselves in protracted court battles for an ex-spouse’s share of both. 

2. While, the USFSPA states that “a court MAY treat disposable retired pay either as 
property solely of the member or of the member and his spouse,” an overwhelming majority 
of courts have treated “may” as “shall.” The USFSPA limits the amount of retired pay which 
can be awarded as property to SO percent, but it does not preclude the additive award of 
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alimony and child support. Consequently, a service retiree may lose all of her retired pay in 
a divorce action - regardless of fault. The USFSPA provides that up to 65 percent of retired 
pay may be garnished by the government. Payment, out-of-pocket, of Ae remaining 35 
percent is legally enforceable. 

3. The USFSPA does not specify that the dollar amount of an award is to be based on the 
rank or pay grade of the military member at the time of divorce. As a result, many ex- 
spouses have received a “windfall benefit” in the form of a USFSPA award based on 
promotion of the military member after divorce. The contention that later promotions are 
built on early effort of both husband and wife is pure nonsense. Why should consideration 
be given to later military promotions when no regard is given to changes in the former 
spouse’s financial or employment situation? It is illogical to argue that a first spouse, 
(Uvorced when the military member was (for instance) an E-5 (Staff Sergeant), significantly 
impacted the military member’s later ability to reach higher grades. 

4. Besides being the only party of the married couple assuming mortal risk (rmlimited 
liability), a military memW must serve a minimum of 20 years before being eligible to 
receive retired pay. In contrast, eligibility of the member’s spouse is attained instantaneously 
upon marriage. There is no prohibition against multiple marriages and multiple USFSPA 
awards ~ documented cases exist. A former spouse may be collecting the retirement from 
one or more military members while engaging in still another potentially lucrative military 
marriage. 

5. The USFSPA is based on the premise that the former spouse is “dumped” by the military 
member. Fault is not a factor. The former spouse’s (his or her) remarriage and/or economic 
situation is not a factor. Indeed, the former spouse 's own collection of his/her own 
retirement pay is not even a factor. For example, a retired military member may have to give 
a significant portion of her retired pay, for the rest of her natural life, to the former spouse. 
But that former spouse may draw his own retirement pay, from a civilian or federal 
occupation, keeping all of his retired pay without providing a cent to the military member. 
This is simply unfair to the military member. 

6. The military retiree must remain in compliance with the Uniform Code of Military Justice, 
may have restrictions on civil service employment and foreign travel and may be subject 
involuntary recall to active duty. The ex-spouse, who draws from the same retired pay 
envelope, is not subject to any of these constraints. 

7. Since military retired pay is unfairly reclassified as “property” for a USFSPA award, 
payment continues for life, even if the benefitting ex-spouse remarries. So do the Survivor 
Benefits Program of the DoD and SSA. Since USFSPA awards are made without regard to 
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fault, merit, need or respective financial circumstance, this hardly qualified as equal justice 
under the law. 

8. Divorced military veterans are the only U.S. citizens who have their retired pay classified 
in accordance with the federal government’s intentions for it: “property” if for a marital 
award, and “income” if for taxation by the IRS. How can this Congress allow this situation 
to exist, uniquely focused against those who serve? 

9. The USFSPA award process is “no fault” and rewards only the non-military spouse. 
While the militaiy member can be made to forfeit retired pay by court martial or other legal 
action, the USFSPA payment to an ex-spouse continues for life, even if he or she is convicted 
of some felony. 

10. Many of our members are emphatic in stating their beliefs that the USFSPA is quite 
obviously targeted against male military members. Ironically, with the changed 
demographics of our military forces since this law began, many female military members are 
now beginning to suffer under the yoke of the USFSPA. 

1 1 . Most militaty members impacted by the USFSPA have been “blind sided” because the 
uniformed services have assiduously avoided briefing their personnel on the law. Nor is 
information on the USFSPA being disseminated during retirees’ seminars conducted by the 
military services. The services obviously want to keep this quiet because of its potential 
impact (now being increasingly seen) toward dissuading a military member from pursuing 
a military career with no fair, protected retirement in sight. 

Other Ramifications of the USFSPA 

Mr. Chairman, divorcing military couples do have available to them, in state courts, all the 
remedies available to any other US citizens. What is different, however, is the USFSPA’s 
concept of “lifetime-of-the-military-retiree” spousal support. An obligation to provide 
“alimony” usually terminates at the end of some “rehabilitation” period, or upon the 
remarriage of the recipient. The continuation of payments beyond remarriage of former 
spouses overrides any aspect of fairness or financial need. 

The financial situation caused by the USFSPA is unfair and particularly onerous for retired 
noncommissioned military members. Usually, former spouses attain financial security by 
virtue of their own income, the income of their new partner, or a combination of two 
incomes. By contrast, many military members whose retired pay has been divided must 
support second families. Keep in mind that the military veteran, if retired, is generally 
reentering the Job market in middle age and leaving the military with generally non- 
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transferrable skills. 

It is unlikely that very many members of Congress who voted for the USFSPA understood 
the full implications of reclassifying retired pay as “property,” particularly property which 
carmot be sold, bartered, traded, transferred or passed to heirs. Congress did, however, open 
the floodgates in describing military retired pay as a “pension,” which it is not. Indeed, if it 
were a pension, the military member could retire with no further obligation to the nation. 
However, because the retiree remains part of the manpower resource available for recall in 
the event of a national need, what she/he receives is more accurately described as “reduced 
pay for reduced future service.” 

Recruitment and retention are emerging as major problems for the military services. One of 
the influential factors is the perception of military members that they cannot count on 
Congress to honor commitments which they perceive as having been made. While not the 
most important of these, the impact of the USFSPA on military careers is one of them. 
Simply put, it is time to stop this blatant unfairness targeted solely against military veterans. 
It is time to reform the Uniformed Services Former Spouse Protection Act. It is time to treat 
military members and veterans with the gratitude that they deserve. There was a time when 
this nation treated military service as a noble calling. However, the USFSPA, as currently 
implemented, is Just another way of negatively targeting those who serve. Indeed, nowadays 
all too many gestures on the part of this nation discourage military service, and most certainly 
discourage a full career to retirement. 

Mr. Chairman and committee members, thank you for your patience and your attention. We 
ask that you do whatever you can to protect the military veteran’s full receipt and protection 
(without Judicial slight-of-hand) of disability compensation. Work to stop USFSPA 
retirement payments upon the remarriage of the spouse; and support the proration of any 
USFSPA award to the military member’s grade at the time of the dissolution of the marriage 
- and not at the grade in effect at the time of the military member’s retirement, often several 
years later. 

Mr. Chairman, thank you for this opportunity to discuss an important, often avoided 
situation. We ask you to use your considerable influence to change the law to one of fairness 
to all parties concerned. As always, this association is ready to support you on matters of 
mutual concern. 
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Mr. Chairman- the Non Commissioned Officers Association of the USA (NCOA) 
app/jeciates the opportunity to present testimony before this committee on the 
garnishment of benefits paid to veterans for child support and other court -ordered family 
obligations. The Association's comments and recommendations represent the \ iews and 
concerns of its noncommissioned and petty ofiicer membership. Hopefully, this 
committee will consider the comments and recommendations to be of value and 
assistance. 

NCOA is most appreciative for this committee's efforts to bring issue of garnishment and 
the problems encountered by military veterans who are divorced to light. These issues 
are ones that have been ignored for years and consequently the problems taced by 
military retirees have been entirely misunderstood. This hearing provides an excellent 
forum to discuss, analyze and critique the wide-ranging impact of garnishment actions 
and court ordered divisions of VA disability compensation and miliiaiy retired pay as a 
result of divorce action. 

NCOA fundamentally believes that all retirees must be held accountable in terms of 
court-ordered alimony and child support obligations. Therefore, the current pro\ isions of 
law that permit the garnishment of VA disability compensation and military retirement 
for only those reasons are considered to be fair and just in the eyes of this Association. 
NCOA, however, strongly opposes the expansion of the Uniformed Services Former 
Spouses Protection Act (USFSPA). Public Law 97-252, 1 0 U.S.C. 1408, into the area of 
VA disability compensation. It has become common practice by some stale divorce 
courts to bypass the Mansel decision and meet USFSPA awards of military retired pay as 
propert}/ settlements in military divorce actions by considering them to be alimony. 

There is considerable debate over a former militaiy spouse's entitlement to a portion of a 
military members retired pay; however, former spouses should not receive any portion of 
the member's adjudicated award of any level of VA disability compensation. The 
USFSPA allows former spouses to raid additional protected VA disability income by 
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allowing court-ordered garnishment of VA compensation for alimony payments. 
Congress must stop this practice! 


**Daiiciag in the Dartc** 

There can be no doubt that the major complaint made by NCOA members and others 
looking for assistance and relief in conjunction with a divorce action is the mere 
existence of the USFSPA. Their frustrations occur during or after entering into divorce 
proceedings because they arc not aware of the USFSPA or do not fully understand the 
impact on their future income until it is too late. The law seems to be a well-kept secret 
that keeps military members “dancing in the dark" during the course of their military 
careers. Consequently, they never fully realize that the military retired pay benefit is not 
entirely their own and is being earned, many times equally, by their marital partner. 

Congress Bears Full Responsibility for USFSPA 
In 1982. Congress enacted USFSPA in order to override the 1981 McCarty decision of 
the Supreme Court which found that “...the military retiremrat system confers no 
entitlement to retired pay upon the retired member's spouse and does not involve even a 
limited community property concept. . . .moreover, the application of community property 
principles to military retired pay threatens grave harm to clear and substantial federal 
interests." Regardless of this decision. Congress successfully passed the USFSP.A that 
gave the state divorce courts authority to treat disposable military retired pay as property 
of both the military retiree and the spouse. However. Congress limited court ordered 
direct payment to the former spouses to 50 percent of dispos^ie retired pay. 
Unfortunately many courts, military retirees and former spouses have misinterpreted this 
to mean that Congress intended a 50 percent division of retired pay. Clarification of the 
intent would be welcome. The playing field would then be level. Today, it is 
significantly slanted in the former spouses' favor. 
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Greater USFSPA Impact on Enlisted People 

Although the application ot'the USFSPA greatly atTecis all milit^ retirees involved in 
divorce actions, the financial impact is greater on the enlisted member simply because of 
the differing levels of actual retirement pay on which the court-ordered divisions are 
made. Division of a percentage of E6 retired pay along with additional alimony and child 
support requirements, virtually leaves that retired £6 financially destitute in many cases. 
Also, many divorce decrees require the military retiree to pay monthly Survivor Benefit 
Plan (SBP) premiums with the former spouse named as the beneficiary of the SBP 
annuity. This leaves the enlisted military retiree with little to no amount of his earned 
retirement benefit and no alternative to provide a new family with any protection in the 
event of death. 


The USFSPA is Inequitable for All 

Since the USFSP.-\ defines disposable retired pay as property under law. ii creates 
additional issues the Congress will have to come to grips with now and in the future. 
These concerns w ill be raised by those on both sides of the USFSPA issue. The concerns 
center largely around the fact that under the USFSPA military retired pay is treated as 
property and the fact that legal determinations stipulate that the right to property cannot 
be terminated by remarriage or change in status of the former spouse. Military members 
caught-up in divorce proceedings ask the following questions: 

1 ) If USFSPA property awards cannot be terminated upon remamage. why then 
are they terminated upon my death and why ^uld a retiree then be required 
to panicipate in SBP to maintain the property income for a former spouse in 
the event of death? 

2) If military retired pay is considered property in divorce cases, how then can it 
be taxed as income by the Internal Revenue Service <IRS)? 
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3) If military retired pay is property, how then can coun»ordered awards be 
based on retirement pay levels at the time of actual retirement and not the 
actual date of divorce? 

4) How can it be that a service member must serve 20 years to be eligible for 
military retired pay while a spouse becomes eligible under USFSPA 
immediately upon marriage? 

5) ff the contributions of the military spouse to the overall success of the military 
community and the careers of their military partners, w hy then is the military 
retiree held responsible to pay for those contributions with their own USFSPA 
retired pay property payments? 

Proponents of USFSPA also ask relative questions regarding the "property*’ issue. For 
instance: 

1 ) If military retired is considered property under the USFSPA. why then does it 
terminate upon the death of the former spouse and is not property which can 
be passed on to sun-iving heirs? 

2) If retired pay is property, why is an ex-military spouse required to participate 
in SBP in order to continue the property award upon death? 

3) Understanding that military retired pay levels are different because they are 
base on grade and years of service of the military member, why are earned 
retired pay property awards to ex-spouses under USFSPA based on the service 
members' status or rank at the lime of retirement instead of the time of 
divorce? 

NCOA considers the issues raised by such questions to be extremely important to the 
overall vaiidit> of the UFSFPA. It seems that military retired pay is only considered 
property when there is no cost to the government. If a "property" classification requires 
costs to the go^emment. then it (retired pay) is considered something other than property. 
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The USFSPA*s PoteotUI Impact on Recruidog/Retention 

In view of the fact the military services are reporting significant sh<'‘rtfalls in recruiting 
and retention targets, NCOA suggests the very existence of the USFSPA could greatly 
contribute to future military manning shortfalls. This Association would not even want to 
speculate that an enlisted member of the armed forces with career aspirations would 
make a decision to end his military career because of the USFSPA; however, when the 
overall benefits of continued service are scrutinized, there is a strong possibility that the 
thought of possibly having to share a military' retired pay benefit with an ex-spouse in a 
potential divorce action, could add to a decision to terminate service. Afier all, whent 

0 military members are currently serving under three (3) entirely different 
retirement systems, all with significantly reduced retired pay levels; 

0 military pay is currently e..;imated to be 13.5 percent below civilian sector 
pay; 

0 military members understand that congressional efforts to improve military 
life through the increase of monthly allowances, is money that will not taken 
into reiiremeni; 

0 out-of-pocket costs are being levied on military retirees to obtain medical and 
dental care: 

0 the stability or existence of the commissary benefit is questionable. 

There has to be some consideration given to the fact that their future retired pay benefit 
could be lost in a possible divorce action through a division of property deteimination, 
cx>ig)led with additional alimony and child support payments, could very well erase any 
advantage of career service and leave the military retiree with insufficient funds to even 
purchase his retirement benefits. 
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Recommendations 

Based on all of the concerns presented. NCOA offers the following recommendations to 
this committee for consideration: 

0 Direct that VA disability compensation be fenced from any USFSPA property 

settlement awards. 

0 Although it questions the classification of military retired pay as property in 
divorce actions. NCOA recommends that USFSPA awards be terminated upon 
remarriage just as SBP annuities are terminated upon remarriage prior to age 
55. 

0 Establish a 10-year marriage requirement to be even eligible under the 
USFSPA. 

0 Eliminate the “windfall'* advantages of the current USFSPA by direc ng that 
all properts awards under the act be based at the grade and income of the 
militarv' member at the time of divorce and not the time of retirement. 

0 But most important of all. make it possible for every military retiree to be 
treated the same all every other .American in a divorce court and resoh ing all 
the related questions and problems associated with the USFSPA by simply 
repeali'Dg the 9Ct. The playing field on which military divorces are played on 
mast be leveled in the interest of fairness. 


Thank You 
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DISCLOSURE OF FEDERAL GRANTS OR CONTRACTS 


The Non Commissioned Officers Association of the USA (NCOA) does not currently 
receive, nor has the Association ever received, any federal money for grants or contracts. 
All of the Association's activities and services are accomplished completely free of any 
federal funding. 
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BIOGRAPHY 

OF 

MICHAEL F. OUELLETTE 
DIRECTOR OF LEGISLATIVE AFFAIRS 


Mr. Michael F. Ouellette currently ser\’es as Director of Legislative Affairs. Non 
Commissioned Officers Association of the United States of America (NCOA). He is a 
registered Congressional Lobbyist whose responsibilities include a wide range of military 
personnel and survivor benefits to veterans' legislative issues. He formerly served as Co- 
Chairman of The Military Coalition from January 1, 1993 until February 22. 1996. He 
currently serves as the NCOA representative to the National Military and Veterans 
Alliance. 

A retired Sergeant Major. Mr. Ouellette joined the NCOA National Capital Office in 
1991 following twenty-six years of militaiy service with the United States Army. His 
final assignment was as the Sergeant Major to the Adjutant General of the Army. US 
Total Army Personnel Command (PERSCOM). Alexandria. Virginia, and covered the 
period 1988 through 1991. 

Ouellette's period of service included numerous tours of duty within the United States 
and overseas tours in the Republic of Vietnam. Japan and Germany. His military 
decorations included the Legion of Merit, the Meritorious Service Medal (with 3 Oak 
Leaf Clusters), the Army Commendation Medal (with 3 Oak Leaf Clusters), and the 
Army Achievement Medal (with 2 Oak Leaf Clusters). He is a graduate of the US Army 
Sergeants Major Academy (Class # 25 ) and holds an Associates Degree in Applied 
Science and General Management from El Paso Community College, El Paso. Texas. 

He is a former President of the Potomac Chapter. AG Corps Regimental Association and 
the PERSCOM Sergeants Major Association. He currently maintains membership status 
in the NCOA Museum Association, Veterans of Foreign Wars, the Knights of Columbus, 
the Exchange Club, American Legion, the 4th Infantry Division Association, and AUSA. 
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Biography of Mark H. Olanoff, CMSgt, USAF (Ret) 

Legislative Director 

The Retired Enlisted Association 

CMSgt Mark H. Olanoff enlisted in the U S. Air Force on September 27, 1967 after graduating 
from Darby Township High School in Glenolden, Pa. After completion of basic military training 
and technical training he was assigned to Osan AB, Korea in 1968 working in the military 
personnel division. Chief Olanoff served in numerous military personnel assignments at Othello 
AFS, Washington; RAF Bentwaters, England and Griffiss AFB, NY. He was discharged from the 
U S. Air Force on July 30, 1976 and joined the New Jersey Air National Guard in Atlantic City, 
New Jersey serving in positions of Non-Commissioned Officer in Charge (NCOIC), Customer 
Assistance; NCOIC, Consolidated Base Personnel Office and Chief, Personnel Systems 
Management. Chief Olanoff transferred to the Air Force Reserve at Dover AFB, Delaware on 
June 19, 1986 serving as Chief, Persormel Systems Management until Feb 9, 1991. Chief Olanoff 
assumed the position of Chief, Personnel Systems Management for the 436* Airlift Wing (as a 
federal civil servant) from Feb 10, 1992 until May 22, 1993 

On April 1, 1992, Chief Olanoff assumed the position as the Senior Enlisted Advisor to the 
Commander of the 512* Airlift Wing, Dover AFB, DE. In this position. Chief Olanoff served as 
the Commander’s representative on all enlisted issues. During his tenure in this position. Chief 
Olanoff was TDY to the Persian Gulf He served in this position until his retirement from the Air 
Force Reserve on June 10, 1996. 

On April 1, 1996, Chief Olanoff assumed the position of Veterans Service Officer for the State of 
Delaware assisting Veterans with Veterans Affairs (VA) claims and representing the Commission 
of Veterans’ Affairs at many meetings and functions. He was appointed to the VA Veterans 
Integrated Service Network (VISN) 4 Management Advisory Committee, which includes the 
areas of Pennsylvania, Delaware, parts of South New Jersey and parts of West Virginia, 

Chief Olanoff assumed his current position as Legislative Director for The Retired Enlisted 
Association on December 16, 1996 

He holds an Associate in Applied Science from the Community College of the Air Force in 
Human Resource Management (April 1980) and a Bachelor of Arts in Political Science from 
Stockton State College, Pomona, New Jersey (May 1986). 

Chief Olanoff is a graduate of the 8* Air Force Leadership School at Barksdale AFB, LA and a 
distinguished graduate of the Air National Guard NCO Academy at the Professional Military 
Educational Center in Knoxville, Tennessee. 

Chief OlanoflTs military awards include the Meritorious Service Medal with one oak leaf cluster, 
the Air Force Commendation Medal with two oak leaf clusters, the Air Force Achievement Medal 
with one oak leaf cluster, the Armed Forces Expeditionary Medal, the National Defense Service 
Medal with one service star and the Southwest Asia Service Medal with one service star. 
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DISCLOSURE OF FEDERAL GRANTS OR CONTRACTS 


The Retired Enlisted Association does not currently receive, has not received during the 
current fiscal year or either of the two previous years any federal money for grants or 
contracts. All of the Association’s activities and services are accomplished completely 
free of any federal funding. 
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Mr. Chairman and honorable members of the Committee, I am Mark OlanoiF, 
Legislative Director of The Retired Enlisted Association (TREA). My biography is 
attached. On behalf of the 1 00,000 members and auxiliary of TREA, National President 
Dave Pahl and National Auxiliary President Ethel Hale, I appreciate having the 
opportunity to come before you and address an issue that is vitally important to a 
particular class of veterans, military retirees. 

Military retirees, those who have spent the better part of their lives in service to 
their nation, often have a percentage of their retiremern pay waived in order to receive 
disability compensation from the Department of Veterans Affairs. A retiree is forced to 
make this decision because the law states that a military retiree carmot receive 100% of 
their retired pay and disability compensation. Their retirement pay must be reduced based 
on the percentage of the disability. It is important to remember that the payment received 
from the Department of Veterans Affairs is not retired pay, but compensation for a 
disability sustained in service to our country. Unfortunately, there are those who would 
like to strip this service-cormected compensation from retirees. 

Marriages ending in divorce has become a common occurrence in our society, 
including the military community. Nearly S0% of all marriages end in a divorce. I would 
dare say that the percentage within the militaty cotiununity is the same if not higher. The 
stress put on families by the long hours, constant moving and stressful jobs no doubt 
w«res on the individuals in a marriage. In order to protect the spouses of members of the 
Armed Forces, Congress, in 1982, passed the Uniformed Services Former Spouse 
Protection Act. Public Law 97-252; 10 USC 1408. This in despite of the ftct that the 
Supreme Court ruled in the 1981 McCarty decision that “. . the military retirement system 
confers no entitlement to retired pay upon the retired member’s spouse and does not 
involve even a limited community property concept. . .moreover, the application of 
community property principles in military retired pay threatens grave harm to clear and 
substantial federal interests.” Unfortunately, the legislation which Congress assumed 
would help many has only damaged the lives of retirees, particularly those receiving 
disability. The USFSPA gives judges issuing the divorce decree the tight to award up to 
50% of a retirees pay to a former spouse as part of the settlement. However, judges have 
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failed to recognize the fact that VA disability compensation is not retirement pay. 

Disability compensation is not where payments to court-ordered obligations should be 
paid from. Now, military retirees who are disabled, and the more severely disabled the 
worse this situation becomes, are forced to surrender up to all of their retirement pay and 
a portion of their disability pension. This in despite of the fact that the USFSPA is 
supposed to protect disability pay from being garnished and that the United States 
Supreme Court reinforced this fact in its ruling in Mansel vs. Mansel in May, 1989. 
However, state courts continue to ignore this federal law by garnishing VA compensation 
under Title 42 which is in conflict with Title 10 of the United States Code 

This is just one of many examples of how uniformed service retirees are 
discriminated against by the Uniformed Services Former Spouse Protection Act. This 
legslation, in its attempt to protect ex-spouses, has destroyed the lives of tens of 
thousands of retirees TREA constantly receives phone calls from retirees, and their 
current spouse, who are suffering under this legislation. At this time, I would like to 
briefly share examples of retirees who have been abused by the system they have sworn to 
protect. I have hard from an Air Force Chief Master Sergeant (Ret.) whose alcoholic 
former spouse nearly cost him an Air Force career by getting the then-Active Duty Chief 
an Unfavorable Information File (UIF). Any current or former member of the Armed 
Forces knows how devastating a UIF can be. This retired Chief manage to overcome this 
difficulty, only to retiree at a higher rank and have the ex-spouse reopen the divorce and 
seek more money. Or an Army E-8, divorced in 1989 after 18 years of marriage. Only to 
see his wife marry a man 9 months older than his own son. A man who had been 
convicted of breaking into the retirees house and was in prison when the ex-spouse 
married him. Now, a percentage of his retirement goes to support his ex-wife and her new 
husband. Finally, I have received a call from retirees whose former spouse proceeded to 
remarry several other retirees only to divorce them all and receive a percentage of their 
retirement pay. What are we to tell these individuals who gave their careers to their 
nation? Where is the justice in legislation which punishes members of the Armed Forces 
for being just that? Mr. Chairman, these are just three examples of the hundreds we 
receive on a yearly basis. 



171 


The Uniformed Services Former Spouse Protection Act has been used to make a 
mockery of the Armed Forces of the United States and those who wear the uniform. 
Information available on the Internet urges women to “Aim High,” the Air Force 
recruiting motto, and marry a career military man so they can divorce him and be 
“guaranteed a financially secure future.” Five pages of information (Attachment #1) gives 
specifics of how to marry into the military, receive the benefits, get divorced and continue 
to receive the financial rewards. This is a slap in the face not only of military retirees and 
the Armed Forces, but also of this honorable body, the Congress of the United States. I 
believe that Congress passed the USFSPA with the best of intentions, however, as this 
information attests to, it has been manipulated and misconstrued to drive those who 
served the nation honorable into financial ruin. 

Mr Chairman, we military retirees seek equity with our civilian counterparts. 

When we joined the uniformed services, we expected to move around the world and we 
were well aware of the risks involved in military service. We also expected to be treated 
as equals in the Courts of the United States. Instead, former spouses of members of the 
uniformed services can reopen divorce cases for more money, can continue to receive 
payment even after they remarry, and can receive more money if the retiree finishes their 
career at a higher rank than when the divorce took place. This is blatant discrimination 
against military retirees. Civilian divorce settlements do not allow one former spouse to 
reopen the claim, or change the amount received because of a promotion in the workplace. 
Military retirees deserve equity. 

Members of the Committee, this is not a gender issue, as some will lead you to 
believe. This is not about an issue that is anti-wife or anti-children. We certainly believe 
that former spouses should have some form of compensation, particularly when they have 
had no opportunity to develop careers of their own. We believe that parents have a 
tremendous obligation to ensure that their children are cared for. The sense of honor, 
duty and obligation learned in the military will, no doubt, help ensure these things. What 
this issue is about is all members of the Armed Forces, male and female, officer and 
enlisted. This is about a group of American citizens who are being held to a different set 
of laws then everyone else. These American citizens seek equality. 
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It is on this basis that TREA would like to express its support for House 
Resolution 2537, the Uniformed Services Former Spouse Equity Act of 1997, introduced 
by Chairman Stump. This legislation would protect both the service member and their 
former spouse. Former spouses would still be entitled to up to 50% of retired pay, in 
addition to whatever child support and other amounts the Courts deem necessary 
However, payments to the former spouse would cease upon remarriage, VA disability 
compensation would be adequately protected and divorce decrees would be final. As 
military retirees, we do not believe we are asking for something outrageous, just 
something already practiced outside of the military. 

Mr Chairman and members of the Committee, thank you for granting The Retired 
Enlisted Association the oppoitunity to address you today on this most important issue to 
military retirees. 
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LADIES... 


HOW do you make Uncle Sam 
secure your future...? 

you ask...'HOW can I make the poster 
slogan to come true...?' 

it’s EASY... 


Marry, then Divorce 

a career Military service member! 



AlljBaaBadii 

APEWGOODMBK 

Mlyoacm 

BE ALL YOU CAN BE 


• No requirement to enlist (civilian spouses do not take oath of service). 

• No deployments or combat threat danger (if war; you are removed to a safe area). 

• Secure housing available at most military installations (overseas and CONUS). 

« Pick the member with the correct job title and you could travel the world with him. 

• Education and employment opportunities are made available to military wives. 

• Medical & dental benefits available (overseas for command sponsored spouses). 

• Excellent child care facilities should you become pregnant. 

• Annual Cost of Living Allowance (COLA) increases. 

Some Specifics... 


You may avail yourself of all these benefits and retire when you are ready with a generous government 
allowance for life — merely by divorcing your military mate. You may even continue to enjoy medical 
care and shopping privileges on military bases if you have been married long enough at the time of 
divorce. During your divorce, the government will treat you as faultless. There is no penalty for adultery, 
neglect, mental abuse, or any other misconduct on your part. No-Fault divorce states (such as California) 
and the USFSPA (Uniform Services Former Spouses Protection Act) have seen to it that you come first. 
Social Security benefits to which you are entitled will be unaffected. Nor will you be prevented fi’om 
receiving child support and alimony Best of all, payments will not stop if you remarry. 

Although your military spouse must serve for a least 20 years before he (see fine print below) is eligible 
for retirement pay you can divorce him, and then come back when he retires and collect your chunk from 
his retirement pension! ! That's correct ladies take a LONG sabbatical (visit mommy or go to college) 
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and then return when he retires and surprise him with an introduction to the USFSPA and your lawyer! 

If, however, you are married for a lO^vear period that coincides with your spouse's military service, you 
are entitled to receive your chunk of his retirement pay directly from the government pay offices. You 
won't have to deal directly with an embittered former spouse to get your money (the Defense Finance and 
Accounting Service-DFAS and Congress will consider your 'service' more important than that of your 
former military service member and mate) In addition, the payments to vou will be based on the rank 
of vour former spouse noon his retirement, not the rank at time of divorce (divorce at lower rank, 
go to college, and collect later when the former spouse retires at a higher rank). This ensures your future 
as it boosts the 'share' to you based on any promotions your former mate receives following your divorce. 
But, It gets even better. . . You may also marry and divorce more than one military member (not at the 
same time, ladies don't be greedy now) and collect a share of retirement from each of them, thereby 
building a substantial nest egg for your golden years. Those of you who are crafty and sharp may even 
require in the divorce proceedings that the military member maintain life insurance policies (see Important 
Details, Item 7, below). 

Yes ladies, Marry a military member today, get divorced, and then many the one you really, 
aaaah... love, ..another military member (even repeating the whole procedure if you want) or a civilian 
(and settle down) it makes no difference to Uncle Sam! 

Important "How to do it” Details 

First: Planning is most important 

Second: Build a trusting relationship with your service member. He will not suspect a thing as he will be 
busy with his military career Be sure you stay married to your mate for at least 10 years! 

Third: It is very important that you build a trusting relationship in order to support your mate and his 
career. Be exuberantly happy about military life because you must entice him to go for 20 years! Career 
status is obtained upon the second enlistment, the 6th to Sth year of service After he is almost half way 
to retirement and signed his enlistment contract obligating him on the 6th or Sth year to another 4 year 
term it would be doubtful that he would get out once you've divorced him. You will receive a portion of 
his retirement pension based upon this formula: (time in years your marriage coincides with his 
enlistment) X (his pension dollar amount/rank when he retires. NOT at the time of divorce) X (0.5) take 
that total and divide it by the number of years he spent in the military. For example: He is 2 years in the 
sendee (half way through his first hitch and an E-3 pay grade) when you get married. You support his 
career. When his first hitch is up he enlists for the second. On the Sth year you support him so well that 
he signs up for the third enlistment obligating him to 12 years (and most likely at least 20 years. He won't 
through the past 12 away!). On the I2th year you watch your 10 years of service time and marriage come 
up. You get him to first reealist again obligating him to'16 years and then surprise him with divorce 
papers. You leave and go to college (or mommy) having completed inst over 10 years of coincided 
service and marriage. He is devastated but stays in, he has to. plus it is the only thing he has that is 
stable now. On his 16th year, realizing he has only 4 years to go for retirement, he stays in. He retires 
with 20 years service as an E-8 (about $1400/month). You come back (with your lawyer of course) and 
surprise him (after being gone for 8 years) with a lesson in the USFSPA (he will not know anything about 
it because the military does not tell their career service people about it). This is what you will get: (10 yr.) 
X (S1400) X (0.5) divided by (20) equals $350.00. You will receive at least this amount per month (for 
YOU) for the rest of your life (the judge may award you more based on child care and alimony too--it is 
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important to pick a tough divorce state for you to seek residency in)! If your marriage time was even one 
day under 10 years you would have to get him to send you the check. He would not do it! ! (After your 
surprise return you can bet he is not happy to see you one bit). Because you were smart and stayed for 
that magic 10 years DFAS will send you your check directly and there is nothing he can do about it! 
Unlike the civilian divorce world in which you can get child support and alimony . . with the military you 
get a pension TOO! 

Fourth: Save money, you will need at least S 1 500 for a divorce lawyer. You should be able to 
accomplish this by salting away 'extra' money or skimming money from bank accounts. Obtain as large a 
life insurance policy on your mate as possible without arising suspicion. 

Fifth: Be sure to retire/or seek residency in a no-fault divorce state. This should be no problem as most 
states in America are now no-fault divorce. You may determine which states are 'no-fault' by contacting 
your local divorce attorney in the yellow pages of any telephone book. This can be a bit of a problem and 
so it would be wise to know the cantankerous and contrary state divorce court trends/laws. If you stay 
until he retires then of course you can help influence him on where you would like to settle down (Ha 
Ha). If you divorce before he retires you will have to know the state he retires in and how hard the state 
you are in will fight for you (it's a lawyer thing. Good lawyer., more money!) Do NOT go to 
ALABAMA. You may end up with only egg on your face! At present Aabama likes the military veteran 
and not the spouse 

Sixth: Secure and Retain a good divorce Attorney. This is most important so 'shop around' as they will 
have to fight for you in court — you will win, but the better the attorney, the better your monthly 
retirement amount Cost to you, minimum of $1500 but could go as high as $5000. This is still nothing to 
be concerned about as you will be receiving a monthly check for the rest of your life and, if you have 
planned properly, skimming and saving $5000 from your service members pay while you are still 
married should not be a problem for you! In your declaration for divorce you need say only two words 
'irreconcilable differences' But, you may also have some fun here as you will not be held accountable to 
prove anything you say. So. . . Attack! Make up stories. Lie! Remember this is family law not civil law so 
the divorce declaration will not be held as an important legally binding document as to whether you lied 
or not! Your motive for divorce is not important to the No-Fault divorce court judge. If you lawyer is 
crafty (most are) he can manipulate the court session so that your case will be seen by a female judge! 
Aaaah yes, how sweet the screwing will be!! But act business-like in court try not to smile or laugh 
because divorce is treated as a business in no-fauit divorce states — and business means money and 
money is serious! No-Fault divorce is a mechanical operation not a human situation! 

Seventh; Execute your plan. Move out, and surprise your mate with officially served divorce papers 
(Christmas and birthdays are the days of choice) and let your lawyer and the courts take over. Because 
your soon to be ex is getting on in age (mid to late forties) be sure to have life insurance policies up to 
date and premiums paid in foil just in case your former service member and marriage partner stresses out 
and dies of a heart attack 

* ** * Congratulations * ** * 


you are now free and wealthy! 

Contact your local senator or congressional representative and tell them... 
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’’Thanks!!" 


Examples of Success 


• There are between 60,000 to 84,000 veterans (DFAS statistic) presently affected and financially 
ruined. They are unheard from, lost, unable to defend their position, and confused by the 
back-stabbing they have received from their Country, and Congress (just like when the Vietnam 
war was going on and this country turned its back on their military, you remember?) 

Congressional apathy is good for the divorcing spouse! 

• The "Horror Stories" at the web site of the .American Retirees Association lARA) can attest to 
your assured success. 

• California Divorce Page A male who got the shaft! He solicits for money ($1.00) but you have just 
screwed one guy (your mate) Don't give him a thing! Screw him too! I That-ta girl! 

• Other examples are difficult to obtain because this "military-veteran-pension-extortion" is a 
subculture of sorts and information is not readily available. Searching the Internet at various 
'divorce' web sites and contacting other female ’fiiends’ can help 

• Your best source of information is your local divorce attorney (near any military base) and their 
expertise and guidance in dealing with and manipulating the USFSPA They will help provide you 
with an assured future. After all, that’s how they make their living! 

• Visit the Di\'orce Institute for an Internet instant and easy divorce. No-Fault divorce is in! Marriage 
is out! Don't be a fool and trust someone who has spent 20 plus years in the military. Screw-em 
now' 

• See present on-going military divorce situations at The FLA Military Divorce Bulletin Board , This 
will be a very helpful site for you as you can post questions to some of your concerns and not have 
to give up your name. Find out about the state he retired to before hand. You could not do better 
than to be privy to this valuable source of on-going No-Fault Military Divorce experience. 

Warning. . . 

• True Christians will have difficulty in dealing with the above process because though it is true it is 
also well...un-Christianl So you may have to deal with your conscience (and God) but you really 
can get over this as time will cause your past conniving motives to fade and tweaking your attitude 
with a new group of FRIENDS and attitudes such as '’ fend for vourself ' will numb your conscience 
and allow you to enjoy yourself Hold your head up high look right into that mirror. , and tell 
yourself "I'm a good girl" God will forgive me!! 

• This opportunity does not apply to those married to and/or divorced from CIA, Foreign Service, 
and Federal Civil Service employees. It also does not apply to any other civilian employment. It is 
unique to the military services only! 


Fin« print 
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Men: you too cas have Ae same secure fuftne as the ^overamest is not aUowed to discriminale; howev^, it is a bit tncluCT as the 
system is set to benefit the femafe. Contact your local divone aOotDQr in the yellow pages of any telephone book. Be sure fiiQr 
Imow the USFSPA and your ii|^ts to fite same treatment as fite Ladies. 


I am a 23 year USAF veteran with a 16 year marriage and 9 year old handicapped daughter and 
a forced no>fault divorce. . . I have the Experience! 

MmOomNotIS, 19S<law«riatAaAMMl(a*r.|aac4.h70nWEyMa 
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STATEMENT OF 
RICKSVRSATT 

ASSISTANT NATIONAL LEGISLATIVE DIRECTOR 
DISAO^ED AMERICAN VETERANS 
BEFORE THE 

COMMITTEE ON VETERANS’ AFFAIRS 
UNITED STA TES HOUSE OF REPRESENTA TIVES 
AUGUSTS, 1998 

Mr. Chairman and Members of the Committee: 

I am pleased to appear before you on behalf of the more than one million members of the 
Disabled American Veterans (DAV) and its Women’s Auxiliary to present our views on current 
law and practices regarding garnishment of veterans’ benefits for child support and other court- 
ordered &mily obligations. We believe this is an area deserving of your attention and remedial 
legislation because of the inconsistency of inteipretation and application of the pertinent laws 
among the states and because of the inequities that can result for our Nation’s veterans. 

Conflicts between state and Federal law, as well as differences among the domestic 
relations laws of the states, provide fertile ground for problems in the area of rights to Federal 
benefits. Under our constitutional scheme, laws governing family relations are reserved to the 
states. However, where national interests are involved, Congress may pass laws that affect 
individual rights in this area. Veterans’ rights are, of course, a matter of Federal law. Where 
matters within Federal control overlap with matters subject to state regulation. Federal law may 
take precedence over or preempt inconsistent state laws. In determining property and other rights 
of the parties related to Federal benefits in divorce actions involving veterans and retired military 
members, state courts must apply Federal laws. In these matters, the states have not always felt 
constrained to honor or fulfill the intent of Federal law and have been inconsistent among 
themselves in the effect they give Federal law. Perhaps because laws on family relations are 
rooted in strong traditions and typically under states’ jurisdiction, the states are reluctant to 
observe Federal law and dispose of cases in ways that impinge on local discretion and run against 
that grain. This situation has not served veterans well, and benefits intended for them are often 
diverted to third parties who made no sacrifices and contributed nothing toward the defense of the 
Nation. 


In domestic relations matters, veterans’ benefits can become subject to actions for 
separate maintenance, alimony, child support, and division of marital property. Veterans are 
primarily concerned with questions regarding what obligations and liabilities their benefits might 
be subjected to or what tights others may have to their benefits. “Garnishment” is merely one 
means, or enforcement option, by which courts can gain access to those benefits. Garnishment, 
per se, as a process is not the primary concern for veterans, although it is a matter of concern for 
VA because states sometimes disregard VA’s immunity to garnishment orders. Absent a waiver 
of sovereign immunity by Congress, the states do not have power to garnish Federal agencies, 
even where the states can properly order veterans to pay others firom their benefits. Therefore, 
our discussion is more broad in scope than the garnishment process and focuses on the authority 
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or ability of the states to order veterans to pay spouses, ex-spouses, or dependents from their 
veterans’ benefits. 

Also complicating the issue is the interaction and confiision between four legal avenues 
that give veterans’ dependents and former spouses access or claims to veterans’ benefits: (1) VA 
can in its discretion administratively award an apportionment fi'om a veteran’s benefits to a 
separated spouse or a dependent under 38 U.S.C. § S307; (2) state courts order veterans to pay, 
or award, part of their benefits to dependents and ex-spouses under state laws governing support 
and maintenance, and property division; (3) state courts, under authority of the Uniformed 
Services Former Spouses’ Protection Act (USFSPA or “the Protection Act’’), award part of 
veterans’ military retired pay to ex-spouses in divorce actions; and (4) state courts may 
apparently, under a specific waiver of sovereign immunity in the Child Support Enforcement Act 
(CSEA or “the Enforcement Act”), garnish veterans’ benefits to satisfy obligations for child 
support or alimony. 

The administrative apportionment process appears to be working reasonably well. 
Veterans or persons seeking apportionments may contest adverse decisions on appeal to the 
Board of Veterans’ of Appeals and the courts that have appellate jurisdiction over VA decisions. 
VA has no authority to apportion a veteran’s benefits to a former spouse. Under § 5307, 
apportionment can be made to “spouses,” which 38 U.S.C. § 101(31) defines as a person who is 
“a wife or husband.” Of course, a dependent child’s apportionment may be paid to a former 
spouse as the custodial parent. VA will apportion a veteran’s benefits when the veteran “is not 
reasonably discharging his or her responsibility for the spouse’s or children’s support.” 38 C.F.R. 
§ 3.4S0(a)(l)(ii), (c). VA does not apportion a veteran’s benefits where “the total benefit payable 
to the disabled person does not permit payment of a reasonable amount to any apportionee.” 38 
C.F.R. § 3.458. A veteran’s benefits will not be apportioned where the spouse has been found 
guilty of conjugal infidelity, § 3.458(b), or held himself or herself out to be the spouse of another 
person, § 3.458(c). In determining whether and to what extent to apportion a veteran’s benefits, 
VA gives consideration to whether the apportionment would cause a hardship for the veteran, to 
the amount of benefits the veteran receives, the veteran’s resources in relation to the resources of 
those on whose behalf apportionment is sought, and the special needs of the veteran or 
dependents. Ordinarily, VA will not apportion more than half of a veteran’s benefit because that 
would constitute an undue hardship on the veteran, and VA will not apportion less than 20% of 
the veteran’s benefits because that would not provide a reasonable amount for the apportionee. 
38C.F.R. §3.451. 

The greatest area of concern is actions by state courts in ordering support payments fi'om 
VA disability compensation. There is a strong belief, supported by the holdings of some courts, 
that such court awards are contrary to Federal statute and congressional intent. Nonetheless, 
opposition to these actions have been fiustrated by a decision of the Supreme Court that held 
veterans’ benefits are not exempt fi'om court-ordered support awards, and recent amendments to 
the CSEA add more cause for concern. This is one area where Congress should enact legislation 
to override judicial interpretation and leave no doubt about the exempt status of veterans’ 
benefits. 
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Under long-standing law, veterans’ benefits are supposed to be exempt from the claims of 
third parties. Laws dating back to at least 1924 provide that veterans’ benefits are exempt from 
taxation and the claims of creditors. “[C]ompensation, insurance, and maintenance and support 
allowance payable under Titles II, III, and IV, respectively, shall not be assignable; shall not be 
subject to the claims of creditors of any person to whom an award is made under Titles II, m, or 
IV; and shall be exempt from all taxation.” World War Veterans’ Act, 1924, Pub. L. No. 68-242, 
§ 22, 43 Stat. 607, 613. That provision was replaced and broadened: “Payments of benefits due 
or to become due shall not be assignable, and such payments made to, or on account of, a 
beneficiary under any of the laws relating to veterans shall be exempt from taxation, shall be 
exempt from the claims of creditors, and shall not be liable to attachment, levy, or seizure by or 
under any legal or equitable process whatever, either before or after receipt by the beneficiary.” 
Act of Aug. 12, 1935, Pub. L. No. 74-262, § 3, 49 Stat. 607, 609 (codified at 38 U.S.C. § 454a). 
Although there have been several amendments relating to other matters, this language pertaining 
to the exempt status of veterans’ benefits remains essentially the same today. The current 
iteration of this statute, codified at 38 U.S.C. § 5301, provides: “Payments of benefits due or to 
become due under any law administered by the Secretary shall not be assignable except to the 
extent specifically authorized by law, and such payments made to, or on account of, a beneficiary 
shall be exempt from taxation, shall be exempt from the claim of creditors, and shall not be liable 
to attachment, levy, or seizure by or under any legal or equitable process whatever, either before 
or after receipt by the beneficiary.” 

This law provides three separate exemptions: (1) “from taxation”; (2) “from the claim[s] 
of creditors”; and (3) from “attachment, levy, or seizure by or under any legal or equitable 
process whatever.” (Emphasis added.) These exemptions apply to benefits “due or to become 
due,” “under any law administered by tbe Secretary,” and “either before or after receipt by tbe 
beneficiary.” Inarguably, this language is clear and emphatic so as not to be misunderstood, and 
intends a broad exemption and protection against diversion of veterans’ benefits to persons other 
than the veterans entitled. However, by their own judicially created exceptions for purposes of 
support payments and alimony, the courts have undermined and subverted the protection 
Congress granted veterans. These strained, convoluted, and inconsistent pronouncements by the 
courts make it apparent the courts changed the law to meet their own notions of what the public 
policy should be. 

When creditors have sought to seize veterans’ benefits, the courts have generally enforced 
the provision that exempts such benefits both before and after receipt. For example, in Culp v. 
Webster, 25 Cal. App. 2d 759, 762, 70 P.2d 273, 275 (1937), the court said: 

Finally, the words “either before or after receipt by the beneficiary” put an end to 
all arguments, such as have been made under similar exemption statutes, on the 
question whether the exemption continues to cover money paid to the veteran after 
he has received it. Plainly, it does, under the statute, so long at least as the money 
is retained by the veteran or held for him by some depositary. 

\a Porter v. Aetna Casualty and Surety Co., 370 U.S. 159, 161-62 (1962), a case involving an 
action against a veteran by a creditor, the Supreme Court of the United States, citing the 
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provision that exempts such benefits “either before or after receipt by the beneficiary,” rejected 
the creditor’s position that the benefits lose thdr exemption after deposited in a bank account. 

The Supreme Court held that legislation of this type should be liberally construed to protect funds 
granted by Congress for the maintenance and support of veterans. Porter, 370 U.S. at 162. 

Citing /"orter, the court, \n American Training Services, Inc. v. Veterans Administration, 434 
F.Supp. 988, 995 (D.N.I. 1977), smd: “The monies which are paid are preserved by statute for the 
sole use of the veteran.” Because the courts have no authority to order garnishment of veterans’ 
benefits, several have not accorded veterans the same respect in divorce actions and in that 
application have not honored the principle that the benefits retain their exempt status after receipt 
and are not subject to seizure through any legal or equitable process. Several courts have ordered 
veterans to pay alimony and support from their veterans’ benefits, while a few have held that 
§ 5301 (or its forerunners, 38 U.S.C. § 454, 38 U.S.C § 454a, and 38 U.S.C. § 3 101) exempts 
veterans’ benefits from support orders. 

Two of the earlier decisions on this issue upheld the protection of veterans’ benefits. The 
first, a Maryland case, articulates well the intent of the exemption. In this case, the court denied 
enforcement of the veteran’s agreement to pay 30% of his compensation to a women whose 
marriage to him was annulled. The Court said: 

The manifest intention of Congress in incorporating this provision in this act 
was to guard those unfortunates who had been disabled in the service of their 
country from imposition of others or the depletion of their maintenance and 
support by their own improvidence, and to assure to them a certain subsistence. In 
the broad terms of the statute above quoted, it was manifestly intended to 
accomplish this definite purpose. The statute should be construed broadly in favor 
of disabled soldiers in order that the purpose and intent of the act might be 
fulfilled. 


The very purpose of the act of Congress imposing a prohibition on assignments 
of the compensation awarded to disabled soldiers justifies a broad construction 
when necessary to satisfy the spirit of the act and to accomplish its laudable 
designs. For the purpose of this case “assignment” should be defined as, “allotting 
or apportionment to a particular person or use or for a particular time” of title^or 
interest in property. . . . 


The obvious purpose of these provisions is to afford continuous support and 
maintenance of those who have suffered because of their military service. The 
very terms employed, such as pensions, compensation, insurance, maintenance, and 
support allowances paid, as in this case, and in most instances by installments 
extending over a period of time and through guardians or trustees, show the object 
and purpose to be that above stated. This conclusion is further supported by those 
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statutory provisions and guarantees with which these bounties of the govenunent 
are surrounded and vouchsafed to those persons for whom they are intended. 

These conclusions are further fortified by the obvious solicitude of the government 
lest these allowances be dissipated or diverted to uses other than that of 
continuous maintenance and support. 

Yoke V. Yoke, 170 Md. 555, 183 A. 555 (1936). 

In the second case, a Tetmessee court held that veterans’ benefits could not be awarded 
for the wife’s support because such benefits are “ exempt fi'om attachment, levy, or seizure under 
any legal or equitable process in any proceeding adverse [to the veteran].” The court noted that 
“[p]roperty or fiinds not assignable are not subject to seizure under legal process. Brewer v. 
Brewer, 19 Term. App. 209, 84 S W.2d 1022 (1933). 

Other courts have not hesitated to hold to the contrary, however, using a variety of 
reasoning. In an often cited case. In re Flanagan, 3 1 F.Supp. 402 (D.D.C. 1940), the court held 
that the divorced wife of a mentally incompetent veteran was entitled to alimony out of the 
veteran’s disability compensation. The court reasoned that the law exempted veterans’ benefits 
fi'om creditors, but that alimony is not a debt. The court also reasoned that the exemption was 
intended to protect the family and dependents of a veteran. The district court held: “A divorced 
wife is a dependent no less in the status created by the divorce decree than in that fixed by the 
marriage bond.” Without citation or discussion of any legislative history or other evidence of 
congressional intent, the court also held: “Congress did not intend to put such benefits beyond 
the reach of a divorced wife.” Flanagan, 31 F.Supp. at 402. 

A Georgia court, in Hannah v. Hannah, 191 Ga. 134, 11 S.E.2d 779 (1940), 
acknowledged that the law protects veterans’ benefits before and after receipt by the veteran, but 
followed the reasoning of other courts that the law bars seizure by creditors, and not wives. The 
court held: “alimony is not such a debt, or claim, as was intended to be exempted by the statute.” 
Hannah, 191 Ga. at 138, 11 S.E.2dat781. The court dismissed the broad language of the statute 
that provided veterans’ benefits “shall not be liable to attachment, levy, or seizure by or under any 
legal or equitable process whatever.” The court said: “We do not, however, view this additional 
language as extending the exemption beyond the claims of creditors and to thereby cover a claim 
of the character of alimony.” Id. Citing Flanagan, the court said “[t]hough the language of the 
statute is broad, ... it was held in a well-considered opinion not to exempt disability payments 
fi'om a claim of alimony.” Hannah, 191 Ga. at 139, 1 1 S.E.2d at 782. 

An Iowa court also followed the reasoning that alimony is not a debt, and that the 
exemption does not apply to alimony, therefore. This court also followed earlier decisions that 
held Congress intend^ these exemptions to benefit rather than work against wives. Bagnall v. 
lowa-Des Moines Nat 'I Bank & Trust Co., 238 Iowa 905, 925, 29 N.W.2d 597, 608 (1947). 

Massachusetts circumvented the exemption rather than expressly holding that it does not 
apply to veterans’ benefits. In Cohen v. Murphey, 368 Mass. 144, 148, 330 N.E.2d 473, 475-76 
(1975), the court said: “In view of our disposition we do not pass on the husband’s contentions 
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that benefits are exempt fi'om support claims under 38 U.S.C. §3101.... Whatever the effect of 
any exemption, we think it does not prevent consideration of Federal benefits in determining the 
amount of support to be ordered.” Of course, if the amount of support requires that the veteran 
pay part or all of it fi’om his compensation, the exemption has necessarily been breached, and this 
court’s pretending otherwise is blatantly disingenuous. Incidentally, veterans’ benefits do not lose 
their exemptions merely because they are commingled with other &nds. E.g., Wilson v. 169 
Miss. 281, 1S2 So. 878, (1934); Appanoose Coun^ v. Henke, 207 Iowa 835, 223 N.W. 876 
(1929). 


Because military retired pay is deemed to be property which is divisible between the 
parties in a divorce action and because veterans sometimes waive military retired pay to receive 
VA disability compensation in lieu of the retired pay, the courts have addressed the § 5301 
exemption in the context of property divisions. In Texas, a community property state (in 
community property states, the property acquired by either spouse during the marriage is the 
property of both spouses and is generally divided equally between them in a divorce), the courts 
have held the exemption in § 5301 applies against division of marital property in a divorce action. 
la Ex Parte Johnson, S9\ S.W.2d 453 (Tex. 1979), the veteran was in receipt of VA disability 
compensation in lieu of military disability retired pay he had waived to receive the greater VA 
amount. The court held that, under the preemption doctrine, the Supremacy Clause of the United 
States Constitution preempted the state court’s order dividing the veteran’s compensation with 
his divorced wife. The court held that the award of 50% of the veteran’s fiiture compensation 
“amounts to a seizure” and “conflicts with the clear intent of Congress that these benefits be 
solely for the use of the disabled veteran.” Johnson, 591 S.W.2d at 456. The Court held that 
veterans’ benefits could not be treated as “property.” 

In a similar case, Arrambide v. Arrambide, 601 S.W.2d 197 (Tex. Civ. App. El Paso 
1980), a former wife sought partition of the veteran’s military retirement benefits. The veteran 
claimed to have waived his retired pay to receive VA benefits and relied on the exemption in then 
§3101. The court held that to the extent the lower court had awarded disability benefits to the 
spouse, it erred because Federal law prohibited such award. 

\a Ex Parte Burson, 615 S.W.2d 192 (Tex. 1981), the veteran had, after the court 
awarded part of his military retired pay to his former spouse as a property division, waived his 
retired pay to receive VA compensation. The court held that the divorce decree could not 
prohibit the veteran from making the election to receive exempt disability compensation as 
permitted by Federal law and that Federal law preempted the courts from requiring the veteran to 
satisfy the award to the spouse out of his compensation. The court said that “Federal preemption 
of veterans benefits for disability does not leave room for their defeat, either by implication or 
indirection.” 

A New Mexico court, va Miller v. Miller, 96 N.M. 497, 498, 632 P.2d 732, 733 (1981), 
followed Texas law (because the retired pay was earned in Texas) that veterans’ benefits recdved 
in lieu of the retired pay through a waiver are not divisible or assignable as community property. 
However, the Miller court, without addressing the exemption in § 5301, held that alimony could 
properly be awarded, even though the source of funds for its payment was disability 
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compensation. Miller, 96 N.M. at 499, 632 P.2d at 734. The court held that such award of 
alimony was authorized by the Child Support Enforcement Act, codified at 42 U.S.C. §§ 6S9- 
662. 


A California court held in Coslo v. Casio, 1S6 Cal. Rptr. 85, 156 Cal. App. 3d 781 (1984) 
that VA benefits are exempt fi-om division as community property. In addition to citing § 5301 
(then § 3101) for the proposition that veterans’ benefits are exempt, the court relied on a 
provision in USFSPA, codified at 10 U.S.C. §1408(aX4)(B), which excludes fix>m “disposable 
retired pay” subject to division as marital property amounts waived to receive VA compensation. 
The court held that “a state court may not treat the portion of appellant’s military retirement 
waived in order to receive veterans’ benefits as community property subject to division.” 

A Pennsylvania court, in Parker v. Parker, 335 Pa. Super. 348, 351-52, 484 A2d 168, 
169-70 (1984), held that the exemption in § 5301 (then § 3101) does not apply against a wife 
seeking alimony pendente lite (temporary alimony pending divorce and a possible award of 
permanent alimor^) because the wife is not a creditor and the claim for alimony is not a debt. The 
Court said: “SufiBce it to say, 38 USCA § 3 101(a) does not preclude consideration of these 
benefits by the court as a source of income coincident to appellant’s ability to pay and upon which 
an award of alimony pendente lite may, in the particular circumstances of the case, be based.” Id. 
The veteran had also argued that a provision in CSEA (since amended) barred awarding alimony 
fiom his veterans’ benefits. The provision he relied on excluded VA compensation from monies 
that were subject to alimony pa]rments. The court hdd that while it may be true that this 
provision excluded veterans’ compensation fiom the waiver of sovereign immunity that consents 
to garnishment of Federal agencies, “nothing here persuades us that these benefits caruiot be 
considered in determining the amount of the award.” Id at 353-54, 484 A.2d at 170-71. 

Louisiana has held, despite § 5301 which provides an exemption for veterans’ benefits, 
and despite the USFSPA provision, 10 U.S.C. 1408(aX4)(B), that excludes from property 
division and alimony amounts of retired pay waived to receive disability compensation, that 
veterans’ compensation received in lieu of military retired pay is property for purposes of division 
of marital assets under Louisiana’s community property laws. Campbell v. Campbell, 474 So.2d 
1339 (1985). This goes ftr beyond what other courts have hdd, because they have recognized 
that spouses and others have no property interest in veterans’ benefits. If other states were to 
take this holding seriously and foUow it, the result could be that veterans’ disability compensation 
would routinely go in the pockets of ex-spouses rather than disabled veterans. Unlike spousal 
support, finilt of the parties or financial need are not fiwtors in the division of marital property. It 
would make no difiTerence if the maniage tenrunated because of the spouse’s adultery or willful 
abarxlonment of the disabled veteran. In community property states, a veteran’s former spouse 
might automatically receive 50% of the veteran’s future compensation for the remaitKier of the 
veteran’s or spouse’s life. It would not matter that the veteran’s sole source of itKxrme is 
disability compensation, nor that the spouse is fully employed, is much better off financially, and 
has no need for a half of the veteran’s disability compensation. The spouse would continue to 
receive half of the veteran’s compensation even after remarriage. Thecommunity property 
concept is not fininded on the common law ptinciide that there is a moral obligation to support a 
qxxise and dependent children, but rather on the business relationship that exists between the 
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husband and his wife for their mutual economic benefit. In non-community property, or equitable 
distribution, states, the result might be similar or even worse: a spouse might receive more than 
half of the veteran’s disability compensation if the court deemed it appropriate. 

A Vermont court has held that § S301 does not preclude consideration of veterans’ 
disability compensation as a source of income from which to award alimony. Repash v. Repash, 
528 A.2d 744, 745 (Vt. 1987). The veteran also argued that § 1408(a)(4)(B) provided protection 
to his compensation. The court, in noting that the veteran’s compensation was not received by 
virtue of a waiver of retired pay and in holding that this provision in USFSPA only exempts 
compensation when it is received in lieu of retirement pay, demonstrates one absurd contradiction 
that arises from the courts’ treatment of these laws. A veteran who receives VA disability 
compensation without a waiver of retired pay has no protection while a veteran, merely because 
he or she receives the same compensation through a waiver of retired pay, is protected (or was 
protected before the most recent amendment to CSEA), at least from actions awarding support 
under USFSPA. 

Shortly thereafter the Supreme Court, mRose v. Rose, 481 U.S. 619 (1987), held that (1) 
VA authority to apportion disability compensation was not intended to vest VA with exclusive 
authority over awards of compensation for child support, (2) that § 5301 does not preempt state 
courts’ jurisdiction over compensation and does not protect veterans’ disability compensation 
from seizure to pay court-ordered support, and (3) that the provision in CSEA, 42 U.S.C. 

§ 659(a), that exempted veterans’ benefits only exempted them from garnishment, not court 
orders for support. Regarding the effect of § 5301, the Court in Rose essentially rewrote the law 
to suit the outcome it thought desirable. In his dissent. Justice White observed: “the order that 
appellant pay over a portion of his veterans’ disability benefits on pain of contempt constitutes a 
“seizure” of benefits. The plain language of § 3 101(a) prohibits any seizure of veterans’ benefits, 
but the Court ignores that prohibition and creates an exception out of whole cloth.” Rose, 481 
U.S. at 645. In an earlier decision, the Supreme Court reached the opposite conclusion about the 
identical language. Wissner v. Wissner, 338 U.S. 655, 659-60 (1950). In Wissner, the court held 
that a judgment which ordered the diversion of future veterans’ benefits to another as soon as 
they were paid constituted a seizure contrary to the same provisions now in § 5301 . Id. 

Similarly, in Ridgway v. Ridgwqy, 454 U.S. 46, 60-61(1981), the Supreme Court again rejected 
arguments that the intent of the “anti-attachment statute” (in that case another VA statute with 
the same language as § 5301) was only to protect veterans’ benefits from creditors. The court, 
citing the language of statute, said of that argument: “This contention, however, fails to give 
effect to the unqualified sweep of the federal statute.” The Court said that, in addition to 
exempting beneks from the claims of creditors, the statute “prohibits, in the broadest terms, any 
‘attachment, levy, or seizure by or under any legal or equitable process whatever,’ whether 
accomplished ‘either before or after receipt by the beneficiary.’ ” Ridgway, 454 U.S. at 61 
(emphasis added). The Court further explained that the anti-attachment provision ensures the 
benefits actually reach the beneficiary by preempting all state law that stands in its way and 
protecting the benefits from legal process of any state. The Court said: “It prevents the vagaries 
of state law from disrupting the national scheme, and guarantees a national uniformity that 
enhances the effectiveness of congressional policy.” Id The Court went on to acknowledge that 
these provisions might allow a veteran to avoid his or her obligation to support dependents, but 
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said that it was within the province of Congress to determine public policy of that nature. Id. In 
Rose, the Court departed from the principle that such public policy is within the power of the 
Congress. Reviewing the Rose decision, another Federal court observed that the Supreme Court 
recognized an exception to the broad prohibition in § 5301, contrary to its plain language, to 
further what was viewed by the Supreme Court to be proper public policy. This was justified by 
the argument that, in so doing, the Court was being Congress' helper by carrying out the real 
purpose Congress had in mind, as if Congress did not understand what it was doing when it 
crafted the language it enacted into law. Lewis v. Grinker, 965 F.2d 1206, 1215 (2d Cir. 1992). 

It is important to remember that Rose involved child support and did not hold that VA 
compensation is subject to alimony awards. Although VA law gives divorced spouses no right to 
veterans’ benefits, state courts have continued to consider compensation in computing awards of 
alimony. 

The courts also have taken liberties with the Protection Act, and the law itself invites 
abuse. Congress enacted the Uniformed Services Former Spouses’ Protection Act, Pub. L. No. 
97-252, 96 Stat. 730 (1982) as a rider in the fiscal year 1993 Defense Authorization Act in 
reaction to the Supreme Court’s decision m McCarty v. McCarty, 453 U.S. 210 (1981). The 
McCarty decision held that the current Federal law preempted the application of state community 
property law to military retirement pay. The Court acknowledged that, “[hjistorically, military 
retired pay has been a personal entitlement payable to the retired member himself as long as he 
lives.” USFPA ruithorized state courts to treat retired pay as property for purposes of division of 
marital assets and as pay for purposes of support payments. As noted already. Congress 
exempted VA disability compensation from the calculation of disposable retired pay subject to 
property division and awards of support. For convenience, this embodies a contradiction in that 
military retired pay is considered both property and pay. Pay and property are accorded different 
treatment in domestic relations laws. The retired pay is taxed as income but treated as property 
for purposes of division of marital assets. Entitlement to alimony generally ends upon remarriage 
of the spouse who receives it, but payments of retired pay to a spouse as a property division 
continue after remarriage. Under USFSPA, up to 65% of the retired member’s pay may be 
awarded for property division and support in combination. The law ignores the factors that 
typically govern support awards, such as fault grounds for divorce, merit, and relative financial 
needs of the patties. In a book primarily on USFSPA by Frank W. Ault and Marsha L. Thole, 
Divorce and the Military, the authors provide several examples of undeserving, perhaps 
designing, spouses being unjustly enriched under USFSPA. The first such example, said to be the 
facts in an actual case, exemplifies the type of abuse that can result: 

You were taken prisoner of war and sent to a North Vietnam POW camp from the 
fall of 1967 until repatriation in 1973 — seven years. You were released and 
returned home only to be served with divorce papers. Then picture being told by 
a court that it has found that the "date of sepcaation” from your spouse was April 
1, 1970, and die did not have to repay any of your pay and allowances that she 
spent cfier the date of separation, that she was entitled to your accrued leave pay, 
monies paid to you under the War Crimes Act fw inhumane treatment, and she 
was entitled to your remaining pay, even though California law stated that 
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earnings and accumulations after the date of separation were separate property. 

This was on top of the fact that she openly had affairs during the time you spent 
in the North Vietnam prison. The court also awarded her your home, your car, 
and 42 . 7 percent of your military retired pc^, and you were ordered to pay child 
support and spousal support (despite her remarriage to one of the attorneys who 
represented her in the divorce). And, despite your four children all telling the 
court they wanted to live with you, you received custody of only the two older 
children. 

The Supreme Court has acted to uphold exemptions for VA disability compensation in 
USFSPA. InMansellv. Mansell, 490 U S. 581, 594-95 (1989), the Supreme Court held that the 
Protection Act did not “grant state courts the power to treat as property dmsible upon divorce 
military retirement pay that has been waived to recdve veterans’ disability benefits.” The effect of 
this decision is placed in question in light of subsequent amendments to CSEA, however. 

CSEA operates to waive sovereign immunity of the Federal Govenunent to permit state 
courts to garnish Federal agencies to enforce child support and alimony obligations. To the 
extent it consents to garnishment, it necessarily also contemplates such underlying awards by the 
state rmurts and presupposes no Federal preemption against such awards. Under 42 U.S.C. 

§ 659, Government agencies, the Armed Forces, Federally owned corporations, and the Postal 
Service may withhold monies of individuals, representing “remuneration for employment,” in 
compliance with court orders of the states. Section 659(h)(l)(A)(ii)(V) includes as remuneration 
for employment periodic benefit payments “by the Secretary of Veterans Affairs as compensation 
for a service-connected disability paid to a former member of the Armed Forces who is in receipt 
of retired or retainer pay if the former member has waived a portion of the retired or retainer pay 
in order to receive such compensation.” (Emphasis added.) Under § 659(hXl)(BXiii), “periodic 
benefits under title 38, United States Code, except as provided in subparagraph (AXiiXV)” are 
not subjea to CSEA. The child support that may be withheld includes such other things as 
attorney’s fees. § 6S9(iX2). “Alimony” for purposes of the act includes support to divorced 
spouses and attorneys’ fees. § 659(i)(3). 

CSEA appears to do the exact oppoate of USFSPA, § 1408(a)(4), as it pertains to 
spousal or child support payments. Where § i408(aX4) exempts the amount of retired pay 
waived to receive VA compensation, § 659(h)(lXA)(iiXV) appears to subject the very same to 
garnishment. As with § 1408(aX4), § 659(hXlXAXu)(4) does not, by its language have any 
application to compensation when the veteran has not waived retired pay to receive it. Neither do 
these statutes, by their language, appear to apply to compensation when all retired pay has been 
waived and the veteran receives only VA compensation. 

Thus, the net effect of 38 U.S.C. § 5301, as construed in Rose, together with 10 U.S.C. 

§ 1408, according to its plain language, and 42 U.S.C. § 659, according to its plain language, 
appears to be as follows. Under Rose, any disability compensation, whether received by a veteran 
who did or did not retire from the military, is subject to state court child support orders, 
notwithstanding § 5301 . Although several state courts also order veterans to pay, from their 
compensation, alimony to separated and divorced spouses, the Supreme Court has not affirmed 
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the validity of such awards. Under § 1408, disposable military retired pay (does not include 
amounts waived and received as VA compensation) is subject to marital property division in 
community property and equitable distribution states and alimony and child support orders. 
Howevo', under § 659, for enforcement of child support and alimony awards, state courts can 
garnish Armed Forces retired pay accounts for retir^ pay and presumably garnish VA for the 
compensation the retiree receives in lieu of retired pay as long as the veteran still receives some 
amount of retired pay in addition to the compensation. It could be argued that, although § 659 
consents to garnishment, it does so only in theory because a valid underlying court order is still 
required, and, inasmuch as § 659 only consents to garnishment, it cannot remove the preemption 
in § 1408, which still precludes making support awards from compensation received in lieu of 
retired pay. Even in the unlikely event one were to successfully argue that § 659 is nothing more 
than a garnishment statute and caimot operate as an implied repeal to negate the Federal 
preemption in § 1408, he or she would still confront Rose, however. For child support. Rose left 
no exemption for compensation under any circumstances, although Rose does not authorize 
garnishment. 

Consequently, neither compensation nor retired pay enjoy any real protections from 
unwarranted state actions or state actions that disregard the purposes of disability compensation 
and retired pay. Because these are Federal benefits created to further Federal goals, the Federal 
Government should exercise some reasonable control over them to ensure they are not misused 
for the state’s self-serving purposes and diverted to uses never imagined or intended. Borrowing 
from the Supreme Court’s reasoning in Ridgwqy, Congress should enact legislation that “prevents 
the vagSries of state law from disrupting the national scheme, and guarantees a national uniformity 
that enhances the effectiveness of congressional policy.” Given the liberties state courts, and the 
Supreme Court, have taken with the plain language of existing law, the new legislation and the 
legislative history would have to leave absolutely no doubt about its import and intent and leave 
no room for courts to reasonably misconstrue its provisions. Such legislation is also needed to 
give those who serve our country some de^ee of justice and assurance that their earned benefits 
will be protected from improper court-ordered seizure or attachment. It might be expecting too 
much to anticipate that a more ironclad law would reduce litigation and save veterans and the 
state and Federal governments expenditures for litigation, but that is also a worthy goal. Should 
Congress agree that legislation is needed, we believe there are several factors and principles 
deserving consideration. 

Although the DAV has a current resolution that supports legislation to amend the law to 
ttudce the administrative apportionment process the exclusive means by which veterans’ benefits 
can be awarded for dependents, we certainly advocate protections for veterans in any law that 
would permit courts to make such awards, if Congress takes that course. It is in that vein that we 
make the following observations and recommendations. 

We should never lose sight of the fact that it is the veteran who, in addition to strictly a 
loss in earmng power, suffers the pain, flimitations in the routine activities of daily life, and the 
other social and lifestyle constraints thk result from disability. The needs and well-being of the 
veteran ^ould always be the primary, foremost, and overriding concern when considering claims 
against a veteran’s disability compensation. The moment we let that objectivity become obscured 
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by the emotions and sympathies that occur in the unfortunate, sometimes turbulent, break up of 
marriages, the purpose of compensation is forgotten and subverted, just as we have seen in the 
court decisions discussed here. Compensation is a personal entitlement of the veteran, without 
whom, there could never be any secondary entitlement to compensation by dependent family 
members. Therefore, Federal law should place strict limits on access to veterans’ benefits by third 
parties to ensure compensation goes mainly to support veterans disabled in the service of their 
country. The law should be restrictive and precise enough to ensure that, properly applied, it 
would never permit an able-bodied spouse to take and enjoy part of the veteran’s payment for the 
effects of disability he or she suffers. 

Moreover, with the changed roles of the genders in our modem society, there is more 
equality between husbands and wives as far as opportunities to earn a living. Both spouses are 
now wage earners in many families. Both pursue higher education and individual careers. Many 
of the equitable reasons for awards of alimony and related public policy goals no longer exist. 
These circumstances viewed along with the fact that the veteran is disabled compels restraint 
when considering laws that may subject the veteran’s disability compensation to the claims of 
others. 


While alimony may still have its place in today’s society where one spouse is 
disadvantaged or if there is a substantial imbalance between the resources or earning capacity of 
the husband and wife, ex-spouses have not been an object of veterans’ programs. The Federal 
goverrunent has no interest in an ex-spouse’s support. Congress has not authorized veterans’ 
entitlements to be provided to benefit ex-spouses. There are legitimate reasons to provide a 
measure of ancillary benefits to a spouse who bears, along with the veteran, some of the 
disadvantages and hardships related to the experience and status of a veteran. Various veterans’ 
benefits do that. Once the spouse is no longer a partner in the veteran’s household and no longer 
a member of a veteran’s family, veterans’ laws do not provide benefits for that spouse, and we 
should not allow the states to award the spouse part of the benefits intended for veterans and their 
dependent family members. That is not to say that ex-spouses of veterans are undeserving; it is 
simply to say that Federal benefits for veterans should not be used to fill their needs. The welfare 
of ex-spouses has never been a purpose for dispensing veterans’ benefits. Where appropriate, the 
state governments can provide for their well-being to the same extent and through the same 
regular services it provides nonveterans. Veterans’ children are inherently different, however. 
They are naturally entitled to be supported by the veteran, and they are the veteran’s responsibility 
from a legal and moral standpoint. Disabled veterans have a responsibility to support their 
dependent children. Even so, disability compensation should be the last source considered for 
awards of child support, and the law should require reasonable exhaustion of alternatives before 
disability compensation, in excess of the additional amounts paid to the veteran on account of 
dependents, is apportioned to children through court orders and decrees. Because VA resources 
can be better used for other purposes, we do not believe VA should be subject to garnishment to 
enforce such orders, however. Awards of temporary alimony to separated spouses should only be 
made through administrative apportionments. Otherwise, problems would likely arise when 
temporary alimony is converted to permanent alimony upon divorce. 
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If Congress were to agree that veterans’ benefits should be awarded to separated spouses 
and dependent children exclusively through the administrative apportionment process, the DAV 
suggests that § 530 1(a) be amended as follows to include the words underling; “Payments of 
benefits due or to become due under any law administered by the Secretary shall not be assignable 
except to the extent specifically authorized by law, and^ notwithstandinc any other provision of 
law, such payments made to, or on account of, a beneficiary shall be exempt fi-om taxation, shall 
be exempt fi-om the claim of creditors, and shall not be liable to attachment, levy, or seizure by or 
under any legal or equitable process whatever for any purpose, either before or after receipt by 
the beneficiary.” If Congress wishes to permit court-ordered child support awards, § 5301 could 
be amended as follows: (1) add the underlined words to subsection (a) to read “Payments of 
benefits due or to become due under any law administered by the Secretary shall not be assignable 
except to the extent specifically authorized by law, and. notwithstanding any other nrovi.»aon of 
law except as provided in subsection (bl of this sectioa such payments made to, or on account of, 
a beneficiary shall be exempt ftom taxation, shall be exempt from the claim of creditors, and shall 
not be liable to attachment, levy, or seizure by or under any legal or equitable process whatever 
for any purpose , either before or after receipt by the beneficiary.”, (2) add a new subsection (b) to 
provide for the terms and limits on child support awards; (3) add a new subsection (c) to provide 
that VA will not be subject to garnishment orders: and (4) redesignate current subsections (b) 
through (e) as subsections (d)-(f). This amendment would correct the § 659 problem without 
encroaching on, or subjecting this change to, the jurisdiction of other congressional committees. 

Finally, at a minimum. Congress should enact legislation that preempts states from treating 
compensation and other veterans’ benefits as property to be divided with spouses in divorce 
actions. The damage this will do to the compensation program and the absolute inequities of 
tolerating such outrageous actions are obvious. 

The DAV sincerely appreciates this Committee’s interest in this important issue and its 
initiative in beginning the process for considering an appropriate remedy. We would be happy to 
supplement our views here to address any legislation that might be proposed as a result of this 
hearing. We hope our analysis and views are helpful, and we appreciate the opportunity to appear 
before you to share our concerns and present our recommendations. 
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DISABLED AMERICAN VETERANS 

Ihiiltlhta: fii-ttrr Urrs fur lUsuhlfil Irti ranx 


DISCLOSURE OF FEDERAL GRANTS OR CONTRACTS 


The Disabled American Veterans (DAV) does not currently receive any money from any 
federal grant or contract. 

During fiscal year (FY) 1995, DAV received $55,252.56 from Court of Veterans Appeals 
appropriated funds provided to the Legal Service Corporation for services provided by DAV to 
the Veterans Consortium Pro Bono Program. In FY 1996, DAV received $8,448.12 for services 
provided to the Consortium. Since June 1996, DAV has provided its services to the Consortium 
at no cost to the Consortium. 
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U.S. Army 
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Education 
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Paralegal Certificate 

Relevant Experience 

Assistant National Legislative Director, Disabled American Veterans (DAV), January 
1996 to present. 

Associate National Legislative Director, DAV, March 1994 to Janiary 1996. 
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National Service Officer, DAV, September 1976 to June 1989. 
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Principal author of DAWs portion of Inkpendatl Budget 
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Mr. Chairman, on behalf of the Jewish War Veterans of the U.S.A. (JWV), our organization 
appreciates that you have made the time to hold this hearing. The entire issue of the Former Spouse 
Protection Act (FSPA) is of interest to our organization because it impacts on the morale of our 
active duty forces. JWV maintains a very strong interest in national security and any issue which 
may affect the morale and welfare of our active duty personnel is of vital importance to this 
organization. 

JWV fully supports the prompt and regular payment of child support. Military retirees, like all 
parents in the civilian community, have both a moral and a legal obligation to provide child support. 

However, Mr. Chairman, the FSPA has been and is an extremely controversial piece of legislation 
as to alimony without there being an evaluation of due process in the granting of the same. Since 
the first hearings nearly two decades ago, this legislation has contributed to confusion in the courts 
at all levels. There is extensive anecdotal evidence showing that state courts are using judgements 
which conflict with the legislation, and that the Military Services are caught in between. 

Mr Chairman, thank you very much for holding this hearing. As a member of the Military Coalition, 
JWV urges prompt fiiture hearings on the issue of the FSPA. JWV believes the FSPA legislation 
needs to reevaluated, reconsidered and revised to reflect today realities and to clarify the many 
misunderstandings existing in this legislation. 


Required Funding Statement: 

The Jewish War Veterans of the U.S.A. is a non-profit veterans membership organization, as 
described in section 501(c)(4) of the Internal Revenue Service Code. JWV is registered with the 
Secretary of the Senate and the Clerk of the House of Representatives in compliance with the 
Lobbying Disclosure Act of 1995. 

Neither the Jewish War Veterans of the U.S.A. nor Colonel Herb Rosenbleeth, U.S.A. (Ret), has 
received any Federal grant or contract relative to the subject matter of this testimony, or any other 
subject matter, during the current or two previous fiscal years. 
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